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Office of the City Manager

CONSENT CALENDAR
October 30, 2012
To:

Honorable Mayor and Members of the City Council

From:

Christine Daniel, City Manager

Submitted by: David W. Hodgkins, Director of Human Resources
Subject:

Supplementary Retirement and Income Plan I, II, and III; Amending BMC
Chapters 4.36, 4.38, and 4.39

RECOMMENDATION
Adopt the first reading of three separate Ordinances:
1. Amending Berkeley Municipal Code (BMC) Chapter 4.36, Supplementary Retirement
and Income Plan I (SRIP I) by repealing and reenacting Sections 601 (Method of
distribution), 604 (Payment of small benefits) and adding Section 605 (Rollover); and
2. Amending Berkeley Municipal Code (BMC) Chapter 4.38, Supplementary Retirement
and Income Plan II (SRIP II) by repealing and reenacting Sections 106 (Employee), 107
(Employer), 108 (Fiduciary), 601 (Method of distribution), 604 (Payment of small
benefits), 801 (General purpose), 803 (Limitation upon the right to amend); adding
Section 605 (Rollover) and Section 606 (Purchase of Permissive Service Credit); and
3. Amending Berkeley Municipal Code (BMC) Chapter 4.39, Supplementary Retirement
and Income Plan III (SRIP III) by repealing and reenacting Sections 604 (Payment of
small benefits); adding Section 605 (Rollover) and Section 606 (Purchase of Permissive
Service Credit).
The amendments to these Ordinances are intended to bring SRIP I, SRIP II, and SRIP
III into compliance with technical changes to the Internal Revenue Code and other
Federal laws, rules, and regulations.
FISCAL IMPACTS OF RECOMMENDATION
None. There is no expenditure of funds involved with amending the Ordinances.
CURRENT SITUATION AND ITS EFFECTS
BMC Chapter 4.36 is the Supplementary Retirement and Income Plan I (SRIP I), BMC
Chapter 4.38 is the Supplementary Retirement and Income Plan II (SRIP II), and BMC
Chapter 4.39 is the Supplementary Retirement and Income Plan III (SRIP III).
The enactment of the Economic Growth and Tax Relief Reconciliation Act of 2001
(“EGGTRA”) made changes to the Internal Revenue Code, requiring changes to
qualified retirement plans. Under the Voluntary Correction Program offered by the
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Internal Revenue Service (IRS), the City was able to submit the required changes for
SRIP I, II, and III to the IRS for approval on January 31, 2009.
Also, effective July 1, 2007, SRIP II became a multiple employer plan. The Berkeley
Housing Authority (BHA) became a separate entity whose employees, both those
employees who had previously been City of Berkeley employees participating in SRIP II
as well as future BHA employees, are eligible to participate under SRIP II.
The proposed changes to each of the Plans are as follows:
SRIP I
 updating the mortality tables governing minimum distribution (Section 4.36.601)
 updating the minimum balance requirement to one thousand dollars (Section
4.36.604)
 adding a new section defining the eligible rollover distributions allowed under the
plan (Section 4.36.605)
SRIP II
 updating the definition of “Employee” (Section 4.38.106)
 updating the definition of “Employer” (Section 4.38.107)
 updating the definition of “Fiduciary” (Section 4.38.108)
 updating the mortality tables governing minimum distribution (Section 4.38.601)
 updating the minimum balance requirement to one thousand dollars (Section
4.38.604)
 adding a new section defining the eligible rollover distributions allowed under the
plan (Section 4.38.605)
 adding another new section allowing purchase of service credit (Section
4.38.606)
 updating the “General purpose” of the plan by replacing City of Berkeley with
employer (Section 4.38.801)
 updating the right to amend (Section 4.38.803)
SRIP III
 updating the minimum balance requirement to one thousand dollars (Section
4.39.604)
 adding a new section defining the eligible rollover distributions allowed under the
plan (Section 4.39.605)
 adding a new section allowing purchase of service credit (Section 4.39.606)
The City arranged for the law firm of Hanson & Bridgett LLP to prepare and recommend
the changes to bring the plan into compliance with EGGTRA. Hanson & Bridgett
submitted the proposed changes to the Internal Revenue Service (IRS) on January 31,
2009 for the purpose of obtaining Determination Letters that the amended SRIP !, SRIP
II, and SRIP III complied with the mandated EGGTRA requirements. On August 22,
2012 the IRS issued favorable determinations for all three plans.
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BACKGROUND
SRIP I was originally established by Ordinance No. 5450 N.S., to be effective on July 1,
1982. The establishment of SRIP I was intended to replace Social Security coverage for
non-sworn employees covered by the California Public Employees Retirement System
(CalPERS). It consists of an individual self-directed investment account established
under Internal Revenue Code Section 401(a) as a money-purchase pension plan. The
City contributes the equivalent of 5.7% of salary for employees enrolled in SRIP I of the
first $32,400 in earnings for a maximum annual contribution of $1,846.80. There are
only thirty-three (33) active employees remaining in the SRIP I Plan.
On June 14, 1988, the City Council adopted Ordinance No. 5864 N.S., which: 1) closed
SRIP I to all employees hired after June 30, 1982; 2) allowed employees covered by
SRIP I to transfer to a newly enacted SRIP II; 3) made certain technical corrections to
the SRIP I plan to permit application to the IRS for qualification as a tax deferred money
purchase pension plan; and 4) repealed Ordinance No. 5450 N.S. On July 14, 1988,
Council adopted Ordinance No. 5865 N.S. requiring non-sworn benefitted employees
hired after June 30, 1988 to be enrolled in SRIP II.
SRIP II consists of an individual self-directed investment account established under
Internal Revenue Code Section 401(a) as a money-purchase pension plan. The City
contributes the equivalent of 6.7% of salary for employees enrolled in SRIP II of the first
$32,400 in earnings for a maximum annual contribution of $2,170.80. There is also a
loan provision and a long-term disability benefit under the plan, but the amendments
being recommended in this report do not affect those portions of Chapter 4.38.
SRIP III was originally established by Ordinance No. 6837 N.S. as a spinoff of the
assets and liabilities attributable to employees represented by the BPA (“police
employees”) participating in the Supplementary Retirement and Income Plan II (SRIP II)
through City Council action on January 25, 2005 with Ordinance becoming effective on
March 10, 2005. SRIP III consists of an individual self-directed investment account
established under Internal Revenue Code Section 401(a) as a money-purchase pension
plan. The City contributes the equivalent of 2% of salary for employees enrolled in
SRIP III of the first $32,400 in earnings for a maximum annual contribution of $648.
There is also a loan provision under the plan, but the amendments being recommended
in this report do not affect those portions of Chapter 4.39.
The Hartford Life and Prudential provide third-party administrative services for the selfdirected investment accounts including recordkeeping and reporting of assets under
investment.
RATIONALE FOR RECOMMENDATION
To bring the SRIP I, SRIP II, and SRIP III into compliance with the Internal Revenue
Code.
ALTERNATIVE ACTIONS CONSIDERED
No alternative actions were considered.
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CONTACT PERSON
David W. Hodgkins, Director of Human Resources, (510) 981-6805
Attachments:
1. Ordinance amending Berkeley Municipal Code Chapter 4.36
2. Ordinance amending Berkeley Municipal Code Chapter 4.38
3. Ordinance amending Berkeley Municipal Code Chapter 4.39

ORDINANCE NO.

-N.S.

REPEALING AND REENACTING SECTIONS 601 (METHOD OF DISTRIBUTION), 604
(PAYMENT OF SMALL BENEFITS) AND ADDING SECTION 605 (ROLLOVER) TO
BERKELEY MUNICIPAL CODE CHAPTER 4.36 THE SUPPLEMENTARY
RETIREMENT AND INCOME PLAN I
BE IT ORDAINED by the Council of the City of Berkeley as follows:
Section 1. That Section 4.36.601 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.36.601 Method of distribution.
Distribution under this plan, shall, subject to Section 4.38.602, be made or
commence after a reasonable administrative period following the occurrence of the
event which occasions the distribution or a change in the method of receipt thereof, but
no later than sixty days after the close of the plan year in which the participant reaches
normal retirement date, or if the participant continues in employment beyond normal
retirement date, the year in which such participant dies or retires. Distribution shall be
made by the trustee in accordance with whichever of the following methods or
combination thereof the participant, in his sole discretion, shall elect.
A. One lump sum payment;
B. Cash payments in approximately equal monthly, quarterly, semi-annual or annual
installments over a period of years certain which period may be based on but not
exceed the life expectancy of the participant or of the participant and the participant’s
beneficiary, but shall, in any event, be subject to the following limitation:
If the amount to be distributed each year under subsection B is based upon the life
expectancy of either the participant or the participant and the beneficiary, the amount to
be distributed each year must at least be equal to the quotient obtained by dividing the
participant’s account balance at the beginning of the year by the applicable life
expectancy or expectancies. The life expectancies shall be determined from tables set
forth in IRS Regulation 1.401(a)(9)-9, as now in effect and as amended from time to
time.
Effective for distributions on and after January 1, 2002, the plan will apply the
minimum distribution requirements of Section 401(a)(9) of the code in accordance with
the final regulations under Section 401(a)(9), notwithstanding any other provision of the
plan to the contrary.
If the participant makes no selection of the method and timing of distribution, the
account balance shall be paid in one lump sum at his normal retirement date.
Section 2. That Section 4.36.604 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.36.604 Payment of small benefits.
For payments made on or after December 1, 2008, if, prior to commencement of
benefits, a participant’s account is not greater than one thousand dollars (or such other

amount as prescribed by the Secretary of Treasury), distribution shall be paid in one
lump sum after a reasonable administrative period following the event which occasions
the distribution in lieu of other forms of benefits provided in Sections 4.36.601 and
4.36.603.
Section 3. That Section 4.36.605 is added to the Berkeley Municipal Code to read as
follows:
4.36.605 Rollover.
A. A distributee may elect, at the time and in the manner prescribed by the
committee, to have any portion of an eligible rollover distribution paid directly to an
eligible retirement plan specified by the distributee in a direct rollover.
B. Effective January 1, 2008, in addition to the election set forth in subsection A
above, a distributee may elect, at the time and in the manner prescribed by the
committee, to have any portion of an eligible rollover distribution paid directly to a Roth
IRA specified by the distributee in a direct rollover in accordance with the provisions of
Code section 408A(e). Any such distribution to a Roth IRA shall comply with the
provisions of Code section 402(c). In addition, the limitation on adjusted gross income
set forth in the following paragraph shall apply for distributions to a Roth IRA on or after
January 1, 2008 and prior to January 1, 2010.
In accordance with Code section 408A(c)(3)(B) (as in effect and applicable to
distributions after December 31, 2007 and to tax years beginning prior to January 1,
2010), a rollover to a Roth IRA shall only be allowed if, for the tax year of the distribution
to which the rollover relates, the distributee’s adjusted gross income does not exceed
$100,000 and the distributee is not a married individual filing a separate return. The
limitation in the foregoing sentence shall not apply for distributions on or after January 1,
2010.
C. For purposes of this Section 4.36.605, the following definitions apply:
1. An “eligible rollover distribution” is any distribution of all or any portion of the
balance to the credit of the distributee except that an eligible rollover distribution does
not include: any distribution that is one of a series of substantially equal periodic
payments (not less frequently than annually) made for the life (or life expectancy) of the
distributee or the joint lives (or joint life expectancies) of the distributee and the
distributee’s beneficiary, or for a specified period of 10 years or more; any distribution to
the extent such distribution is required under Code Section 401(a)(9); and the portion of
any distribution that is not includible in gross income (determined without regard to the
exclusion for net unrealized appreciation with respect to employer securities).
2. An “eligible retirement plan” is an individual retirement account described in Code
Section 408(a), an individual retirement annuity described in Code Section 408(b), an
annuity plan described in Code Section 403(a), an annuity contract described in Code
Section 403(b), and an eligible plan under Code Section 457(b) which is maintained by
a state, political subdivision of a state, or any agency or instrumentality of a state or
political subdivision of a state or a qualified trust described in Code Section 401(a), that
accepts the distributee’s eligible rollover distribution.
3. A “distributee” includes a participant or former participant, a participant’s or
former participant’s surviving spouse and a participant’s or former participant’s spouse

or former spouse who is the alternate payee under a qualified domestic relations order,
as defined in Code Section 414(p).
Effective January 1, 2007, a “distributee” shall also include a nonspouse beneficiary.
A nonspouse beneficiary may elect a direct trustee to trustee transfer to an individual
retirement plan (“IRA”) that is established for the purpose of receiving the distribution on
behalf of a designated beneficiary who is a nonspouse beneficiary. The IRA must be
established in a manner that identifies it as an IRA with respect to a deceased individual
and also identifies the deceased individual and the beneficiary. Any such transfer by a
nonspouse beneficiary shall be subject to all the conditions and restrictions specified in
this Section 4.36.605. Such a transfer shall also comply with the rules of Code Section
402(c)(11) and with all other applicable rules and regulations governing such transfers
that are issued by the Internal Revenue Service.
4. A “direct rollover” is a payment by the plan to the eligible retirement plan
specified by the distributee.
Section 4. Copies of this Ordinance shall be posted for two days prior to adoption in the
display case located near the walkway in front of Council Chambers, 2134 Martin Luther
King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be filed at each
branch of the Berkeley Public Library and the title shall be published in a newspaper of
general circulation.

ORDINANCE NO.

-N.S.

REPEALING AND REENACTING SECTIONS 106 (EMPLOYEE), 107 (EMPLOYER),
108 (FIDUCIARY), 601 (METHOD OF DISTRIBUTION), 604 (PAYMENT OF SMALL
BENEFITS), 801 (GENERAL PURPOSE), 803 (LIMITATION UPON THE RIGHT TO
AMEND) AND ADDING SECTION 605 (ROLLOVER) AND SECTION 606 (PURCHASE
OF PERMISSIVE SERVICE CREDIT) TO BERKELEY MUNICIPAL CODE CHAPTER
4.38 THE SUPPLEMENTARY RETIREMENT AND INCOME PLAN II
BE IT ORDAINED by the Council of the City of Berkeley as follows:
Section 1. That Section 4.38.106 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.38.106 Employee.
“Employee” shall mean any person who is employed by the Employer and who is
covered under the Employer’s miscellaneous employees contract with the
Administration of the State of California Public Employees Retirement System (a
miscellaneous employee) and, effective January 1, 1989, any employee who is
represented by the Berkeley Police Association (a police employee).
Section 2. That Section 4.38.107 of the Berkeley Municipal Code is repealed and
reenacted as follows:
4.38.107 Employer.
“Employer” shall mean the City of Berkeley and any other public entity that has
adopted the Plan with the approval of the Council. Effective as of July 1, 2007, the
Berkeley Housing Authority shall be considered an Employer under the Plan with
respect to its employees. An employer who has been approved to participate under the
Plan may do so as long as it fulfills its obligations as an Employer under the Plan to the
satisfaction of the City of Berkeley, as determined in the City of Berkeley’s sole and
absolute discretion. If the City determines that an Employer is not fulfilling its
obligations, the City shall provide written notice to that effect to the Employer and that
Employer’s participation under the Plan shall terminate as of the date of such notice.
Section 3. That Section 4.38.108 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.38.108 Fiduciary.
“Fiduciary” shall mean any person who exercises any discretionary authority or
discretionary control respecting the management or disposition of plan assets, renders
any investment advice for a fee or other compensation, or exercises any discretionary
authority or responsibility for plan administration. The trustee, employer, and any other
person who meets this definition will be considered a fiduciary; provided, however, that
participants who elect to direct their investments as provided in this plan shall not, solely

by virtue of such direction and control, be considered fiduciaries of the plan. For
purposes of the plan, the City of Berkeley shall be the plan fiduciary.
Section 4. That Section 4.38.601 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.38.601 Method of distribution.
Distribution under this plan, shall, subject to Section 4.38.602, be made or
commence after a reasonable administrative period following the occurrence of the
event which occasions the distribution or a change in the method of receipt thereof, but
no later than sixty days after the close of the plan year in which the participant reaches
normal retirement date, or if the participant continues in employment beyond normal
retirement date, the year in which such participant dies or retires. Distribution shall be
made by the trustee in accordance with whichever of the following methods or
combination thereof the participant, in his sole discretion, shall elect.
A. One lump sum payment;
B. Cash payments in approximately equal monthly, quarterly, semi-annual or annual
installments over a period of years certain which period may be based on but not
exceed the life expectancy of the participant or of the participant and the participant’s
beneficiary, but shall, in any event, be subject to the following limitation:
If the amount to be distributed each year under subsection B is based upon the life
expectancy of either the participant or the participant and the beneficiary, the amount to
be distributed each year must at least be equal to the quotient obtained by dividing the
participant’s account balance at the beginning of the year by the applicable life
expectancy or expectancies. The life expectancies shall be determined from tables set
forth in IRS Regulation 1.401(a)(9)-9, as now in effect and as amended from time to
time.
Effective for distributions on and after January 1, 2002, the plan will apply the
minimum distribution requirements of Section 401(a)(9) of the code in accordance with
the final regulations under Section 401(a)(9), notwithstanding any other provision of the
plan to the contrary.
If the participant makes no selection of the method and timing of distribution, the
account balance shall be paid in one lump sum at his normal retirement date.
Section 5. That Section 4.38.604 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.38.604 Payment of small benefits.
For payments made on or after December 1, 2008, if, prior to commencement of
benefits, a participant’s account is not greater than one thousand dollars (or such other
amount as prescribed by the Secretary of Treasury), distribution shall be paid in one
lump sum after a reasonable administrative period following the event which occasions
the distribution in lieu of other forms of benefits provided in Sections 4.38.601 and
4.38.603.

Section 6. That Section 4.38.605 is added to the Berkeley Municipal Code to read as
follows:
4.38.605 Rollover.
A. A distributee may elect, at the time and in the manner prescribed by the
committee, to have any portion of an eligible rollover distribution paid directly to an
eligible retirement plan specified by the distributee in a direct rollover.
B. Effective January 1, 2008, in addition to the election set forth in subsection A
above, a distributee may elect, at the time and in the manner prescribed by the
committee, to have any portion of an eligible rollover distribution paid directly to a Roth
IRA specified by the distributee in a direct rollover in accordance with the provisions of
Code section 408A(e). Any such distribution to a Roth IRA shall comply with the
provisions of Code section 402(c). In addition, the limitation on adjusted gross income
set forth in the following paragraph shall apply for distributions to a Roth IRA on or after
January 1, 2008 and prior to January 1, 2010.
In accordance with Code section 408A(c)(3)(B) (as in effect and applicable to
distributions after December 31, 2007 and to tax years beginning prior to January 1,
2010), a rollover to a Roth IRA shall only be allowed if, for the tax year of the distribution
to which the rollover relates, the distributee’s adjusted gross income does not exceed
$100,000 and the distributee is not a married individual filing a separate return. The
limitation in the foregoing sentence shall not apply for distributions on or after January 1,
2010.
C. For purposes of this Section 4.38.605, the following definitions apply:
1. An “eligible rollover distribution” is any distribution of all or any portion of the
balance to the credit of the distributee except that an eligible rollover distribution does
not include: any distribution that is one of a series of substantially equal periodic
payments (not less frequently than annually) made for the life (or life expectancy) of the
distributee or the joint lives (or joint life expectancies) of the distributee and the
distributee’s beneficiary, or for a specified period of 10 years or more; any distribution to
the extent such distribution is required under Code Section 401(a)(9); and the portion of
any distribution that is not includible in gross income (determined without regard to the
exclusion for net unrealized appreciation with respect to employer securities).
2. An “eligible retirement plan” is an individual retirement account described in Code
Section 408(a), an individual retirement annuity described in Code Section 408(b), an
annuity plan described in Code Section 403(a), an annuity contract described in Code
Section 403(b), and an eligible plan under Code Section 457(b) which is maintained by
a state, political subdivision of a state, or any agency or instrumentality of a state or
political subdivision of a state or a qualified trust described in Code Section 401(a), that
accepts the distributee’s eligible rollover distribution.
3. A “distributee” includes a participant or former participant, a participant’s or
former participant’s surviving spouse and a participant’s or former participant’s spouse
or former spouse who is the alternate payee under a qualified domestic relations order,
as defined in Code Section 414(p).
Effective January 1, 2007, a “distributee” shall also include a nonspouse beneficiary.
A nonspouse beneficiary may elect a direct trustee to trustee transfer to an individual
retirement plan (“IRA”) that is established for the purpose of receiving the distribution on

behalf of a designated beneficiary who is a nonspouse beneficiary. The IRA must be
established in a manner that identifies it as an IRA with respect to a deceased individual
and also identifies the deceased individual and the beneficiary. Any such transfer by a
nonspouse beneficiary shall be subject to all the conditions and restrictions specified in
this Section 4.38.605. Such a transfer shall also comply with the rules of Code Section
402(c)(11) and with all other applicable rules and regulations governing such transfers
that are issued by the Internal Revenue Service.
4. A “direct rollover” is a payment by the plan to the eligible retirement plan
specified by the distributee.
Section 7. That Section 4.38.606 is added to the Berkeley Municipal Code to read as
follows:
4.38.606 Purchase of Permissive Service Credit.
Notwithstanding any provision of the Plan to the contrary, the Employer may permit
a Participant whose retirement has not occurred pursuant to Sections 501 through 504
of this Chapter 4.38 to transfer as a direct plan to plan transfer, any portion of the
Participant’s account to PERS, or any other defined benefit plan in which the Participant
is eligible to participate and which accepts the transfer, for the purpose of purchasing
service credits; provided, however, that prior to permitting such transfer, the Employer
shall reasonably determine that PERS or such other defined benefit plan shall: (a)
accept such a transfer; (b) subject such transferred amounts to withdrawal and
distribution restrictions so that the Participant may not withdraw such transferred
amounts prior to retirement, death, disability, or separation from service; and, (c) hold
such transferred amounts for the benefit of the Participant as elective contributions on a
fully vested and nonforfeitable basis and credit applicable interest to such transferred
amounts.
Section 8. That Section 4.38.801 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.38.801 General purpose.
It is the expectation and the intention of the employer to make such contributions as
are provided for herein. The City of Berkeley, however, in its sole and absolute
discretion reserves the rights set forth in the succeeding sections of this article.
Section 9. That Section 4.38.803 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.38.803 Limitation upon the right to amend.
Notwithstanding anything contained herein to the contrary, the council shall not have
the power to amend Section 4.38.301 to reduce the employers’ contributions to the plan
without a majority vote of the participants and former participants due benefits under the
plan concurring on the amendment thereto.

Section 10. Copies of this Ordinance shall be posted for two days prior to adoption in
the display case located near the walkway in front of Council Chambers, 2134 Martin
Luther King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be filed
at each branch of the Berkeley Public Library and the title shall be published in a
newspaper of general circulation.

ORDINANCE NO.

-N.S.

REPEALING AND REENACTING SECTION 604 (PAYMENT OF SMALL BENEFITS),
AND ADDING SECTION 605 (ROLLOVER) AND SECTION 606 (PURCHASE OF
PERMISSIVE SERVICE CREDIT) TO BERKELEY MUNICIPAL CODE CHAPTER 4.39
THE SUPPLEMENTARY RETIREMENT AND INCOME PLAN III
BE IT ORDAINED by the Council of the City of Berkeley as follows:
Section 1. That Section 4.39.604 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.39.604 Payment of small benefits.
For payments made on or after December 1, 2008, if, prior to commencement of
benefits, a participant’s account is not greater than one thousand dollars (or such other
amount as prescribed by the Secretary of Treasury), distribution shall be paid in one
lump sum after a reasonable administrative period following the event which occasions
the distribution in lieu of other forms of benefits provided in Sections 4.39.601 and
4.39.603.
Section 2. That Section 4.39.605 of the Berkeley Municipal Code is repealed and
reenacted to read as follows:
4.39.605 Rollover.
A. A distributee may elect, at the time and in the manner prescribed by the
committee, to have any portion of an eligible rollover distribution paid directly to an
eligible retirement plan specified by the distributee in a direct rollover.
B. Effective January 1, 2008, in addition to the election set forth in subsection A
above, a distributee may elect, at the time and in the manner prescribed by the
committee, to have any portion of an eligible rollover distribution paid directly to a Roth
IRA specified by the distributee in a direct rollover in accordance with the provisions of
Code section 408A(e). Any such distribution to a Roth IRA shall comply with the
provisions of Code section 402(c). In addition, the limitation on adjusted gross income
set forth in the following paragraph shall apply for distributions to a Roth IRA on or after
January 1, 2008 and prior to January 1, 2010.
In accordance with Code section 408A(c)(3)(B) (as in effect and applicable to
distributions after December 31, 2007 and to tax years beginning prior to January 1,
2010), a rollover to a Roth IRA shall only be allowed if, for the tax year of the distribution
to which the rollover relates, the distributee’s adjusted gross income does not exceed
$100,000 and the distributee is not a married individual filing a separate return. The
limitation in the foregoing sentence shall not apply for distributions on or after January 1,
2010.
C. For purposes of this Section 4.39.605, the following definitions apply:
1. An “eligible rollover distribution” is any distribution of all or any portion of the
balance to the credit of the distributee except that an eligible rollover distribution does
not include: any distribution that is one of a series of substantially equal periodic

payments (not less frequently than annually) made for the life (or life expectancy) of the
distributee or the joint lives (or joint life expectancies) of the distributee and the
distributee’s beneficiary, or for a specified period of 10 years or more; any distribution to
the extent such distribution is required under Code Section 401(a)(9); and the portion of
any distribution that is not includible in gross income (determined without regard to the
exclusion for net unrealized appreciation with respect to employer securities).
2. An “eligible retirement plan” is an individual retirement account described in Code
Section 408(a), an individual retirement annuity described in Code Section 408(b), an
annuity plan described in Code Section 403(a), an annuity contract described in Code
Section 403(b), and an eligible plan under Code Section 457(b) which is maintained by
a state, political subdivision of a state, or any agency or instrumentality of a state or
political subdivision of a state or a qualified trust described in Code Section 401(a), that
accepts the distributee’s eligible rollover distribution.
3. A “distributee” includes a participant or former participant, a participant’s or
former participant’s surviving spouse and a participant’s or former participant’s spouse
or former spouse who is the alternate payee under a qualified domestic relations order,
as defined in Code Section 414(p).
Effective January 1, 2007, a “distributee” shall also include a nonspouse beneficiary. A
nonspouse beneficiary may elect a direct trustee to trustee transfer to an individual
retirement plan (“IRA”) that is established for the purpose of receiving the distribution on
behalf of a designated beneficiary who is a nonspouse beneficiary. The IRA must be
established in a manner that identifies it as an IRA with respect to a deceased individual
and also identifies the deceased individual and the beneficiary. Any such transfer by a
nonspouse beneficiary shall be subject to all the conditions and restrictions specified in
this Section 4.39.605. Such a transfer shall also comply with the rules of Code Section
402(c)(11) and with all other applicable rules and regulations governing such transfers
that are issued by the Internal Revenue Service.
4. A “direct rollover” is a payment by the plan to the eligible retirement plan
specified by the distributee.
Section 3. That Section 4.39.606 is added to the Berkeley Municipal Code to read as
follows:
4.39.606 Purchase of Permissive Service Credit
Notwithstanding any provision of the Plan to the contrary, the Employer may permit
a Participant whose retirement has not occurred pursuant to Sections 501 through 504
of this Chapter 4.39 to transfer as a direct plan to plan transfer, any portion of the
Participant’s account to PERS, or any other defined benefit plan in which the Participant
is eligible to participate and which accepts the transfer, for the purpose of purchasing
service credits; provided, however, that prior to permitting such transfer, the Employer
shall reasonably determine that PERS or such other defined benefit plan shall: (a)
accept such a transfer; (b) subject such transferred amounts to withdrawal and
distribution restrictions so that the Participant may not withdraw such transferred
amounts prior to retirement, death, disability, or separation from service; and, (c) hold
such transferred amounts for the benefit of the Participant as elective contributions on a

fully vested and nonforfeitable basis and credit applicable interest to such transferred
amounts.
Section 4. Copies of this Ordinance shall be posted for two days prior to adoption in the
display case located near the walkway in front of Council Chambers, 2134 Martin Luther
King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be filed at each
branch of the Berkeley Public Library and the title shall be published in a newspaper of
general circulation.

