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Susan Wengraf
Councilmember District 6

CONSENT CALENDAR
March 5, 2013

To: Honorable Mayor and Members of the City Council
From: Councilmembers Susan Wengraf and Laurie Capitelli

Subject: Support for Senate Bill SB59 (Evans) and Assembly Bill AB65 (Achadjian) to
Amend the California Penal Code to Expand the Definition of Rape

RECOMMENDATION

Adopt a Resolution supporting Senate Bill SB 59 and Assembly Bill AB 65 which would
amend Penal Code Section 261 (a) (5) to expand the definition of rape to include a
sexually intimate partner. If adopted, send copies of the signed resolutions to Senator
Loni Hancock, President ProTem Senator Darrell Steinberg, Assemblymember Nancy
Skinner and to the Senate and Assembly Committees on Public Safety.

BACKGROUND

SB 59 and AB 65 have been introduced to address an outdated rape statute. The
current rape statute language contains arcane and confusing language which upholds
the rights of a married victim but not the rights of others. Due to this outdated language,
the 2" District Court of Appeals recently overturned a rape conviction due to the fact
that the victim was not married. Because the current law was unclear, the conviction
was overturned on a technicality.

SB 59 and AB 65 both intend to close this loophole in state law and expand the
definition of rape by amending Penal Code 261 (a) (5). SB 59 specifically substitutes the
word “spouse” for “sexually intimate partner”. AB 65 expands the definition of rape to
include cases where there is impersonation of a boyfriend or girlfriend. The proposed
changes would make the law equitable and close the loophole.

Support of these bills is consistent with the City of Berkeley’s commitment to ensuring
justice for all.

FINANCIAL IMPLICATIONS
No General Funds impact

CONTACT PERSON
Councilmember Susan Wengraf Council District 6 510-981-7160

Attachments:
1. Resolution
2. Senate Bill SB-59
3. Assembly Bill AB-65

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7160 e TDD: (510) 981-6903 e Fax: (510) 981-7166
E-Mail: swengraf@cityofberkeley.info
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RESOLUTION NO. ##,###-N.S.

IN SUPPORT OF SENATE BILL 59 AND ASSEMBLY BILL 65 TO AMEND THE
CALIFORNIA PENAL CODE TO EXPAND THE DEFINITION OF RAPE

WHEREAS, SB 59 and AB 65 were introduced to amend Penal Code Section 261(a)(5)
to expand the definition of rape in response to outdated and confusing language in the
current rape statute; and

WHEREAS, the arcane language in the statute has resulted in overturned convictions
for rape, based on a technicality; and

WHEREAS, the current rape statute upholds the rights of a married victim, but not the
rights of others; and

WHEREAS, expanding the definition of rape ensures equality and justice for all.
NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the

Council hereby supports SB 59 and AB 65 to amend the California Penal Code section
261(a)(5) to expand the definition of rape.
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Attachment 2

CALIFORNIA LEGISLATURE --- 2093-201 4 REGIULAR BESSIGH

SENATE BILL No. 59

Introduced by Senator Evans
{Coauthor(s): Senator Block, Corbett, De Ledn, DeSaulnier, Galgiani, Hancock, Jackson, Lara,
Leno, Pavley, Steinberg, Wolk}

January 5¥, 2013

An act to amend Section 261 of the Penal Code, relating to crimes, and declaring the
urgency thereof, to take effect immediately.

PRECISLATIVE COUMEEL'D DHSERT
50 55, as introduced, Evans, Crimes: rape.

Existing law provides varicus circumstznees that constibute rape, induding an ack of saxusl intercourse
accomplishad with an individual whin iz not the spouse of the parpetrator where the individual submits under the
helief that the individuasl comimitting the ack is the vickim's spousze. and this helief is induced by artifice, pratense,
ar concasiment practiced by the acousad, with the intant to induce the balief.

Thiz Bill would nstead piovide that this tvpe of rape ocoire where the incividus] subinits ander the beliaf that the
individiual committing the act is the victirn's cexuslly intimate partrer,

By expanding the definition of 2 orime, this il would wropise 2 skataqmnandatad focal orogeam.

The Californiz Constitotion recuires the stare o relimbuise iocs)l s0andies and sohnol disticks for Cartain costs
mandated by the state. Staturtery provisions establish procadures for making thet reimbursamaent.

Thas Bl would provids that no reirebursatnent 1s reauired By thic act for & goadiied reason.

This bill would dedare that it is o teke effedt immediaraly as an urgency stahute,

Vote: 2/3  Appropriation: no  Fiscal Comimittee: yas  Lonal Program yes

THE FEOPLE OF THE STATE OF CALIFORMEA DO ENACT AS FOLLOWS:

SECTION 1. Section 281 of the Penal Code is amendead to read:

261, (&) Rape is an ack of sexuslinrercourse acomnplizhed with & parcon not the spouse of the oarpaetrator, under
sy of the oliowing cicumstancas:
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{1y Whare & parson ig incspable, because of & mental dissrder o developmental or physical disahility, of diving
leaal consent, and this is kpown oF ressonably should be known 5 the person committing the act
Motwithstanding tha axistance of a conservatorship pursuant o the provisions of the Lanterman-Satris-Short Act
{Part 1 {commencing with Sechion S000) of Divizion 5 of the Wealfare and Institutions Codel, the prozacuting
athornay shall prove, as an alament of the crlime, that & mental disorder o devalopmental or physical disabiliey
rendeared the allegad victm incanable of giving consent.

Whara it s acoomplizhed zgainst 2 cerson’s will by means of force, dolence, duress, manace, or fear of

’

irnmnadigte and wrdawiul bodily nury on e parson oF another,

{3} Where 2 person iz prevented from resisting by any intoxicating or anestheric substance, or any contiolied
nouic have bean known by the acoused,

suhstanca, and this condition was known, oF ressonably 3

{4} Whare a nerson is 2t the rime tnconscious of the natuire of tha sct, and this is known to the accused. As usaed
isting Dacause the victlv mesrs

in this paragraph, "uncensdous of the neture of the acr” meens incapable of rac
any ane of the following conditions:

{&) Was Uhoonsdous oF ssieep.

{3 Was not aware, knowing, parcaiving, or cognizant thart the ach occurred.

{CY Was not aware, kKoowing, pereaiving, of coohizant of the sasential chisradeeristics of the pot due to the
petoetrator’s Hadd i Fack.

{i Was not aware, knowing, percelving, or cognizant of the essential characteristics of the act dus to the
parnatrators franduiant representation that the sexual penstration served & professionzl purpoze when it served
no professional nursnse.

{5 Where 2 person submmits tunder the belisf that tha percson commithing the acr is the victirn's- spenss sexyaliv

v and this beliel is induced by any artifice, oratense o conceglmmant practiced by the accused.
with intant to induce the bDelief

{G) Where the act is accoimplished against the vickim’s will by threarening to retaiiate in the future sgainst the
vickhim or any obhar parson, and thare is a reasongzbie nossibilivy that the perperrator will execute the threat, 43
usad in this paragraph, “rthrastening to retaliate”
axtramea pain, saeriguys badily injury, or death.

imasns a threat to kidnsp or Falsely fmprison, or o inflice

{73 Wh

e

e the act is Accampiisheo ageinst the vighim's wilh by thieatening to use the authority of 2 public official
to incarcarate, arrast, or deport the victim or ancther, and the vichim has 2 reasonabia baiief that the perpatrator
i 2 public offidal. A= used i this parageeph, “pubilc oficial” mesns & person emploved by a governimental
agency wha has the authority, 25 part of that position, to Incarcarats, arrest, oF depait ancther, The perpetrator
aoes pot actuaily have s b J public official

{by Az used In this section, "duress” means a direct or imolied threat of force, violence, canger, or retribution
sufficient £o coeree & reasonanle narsan of ardinary susceptibiiities o perform an act which otherwise would not
have baan narformed, or acouiesce in an act to which one otherwise would not have subinitbad, The toral
i, and his or her relationship fo the defendant, are fackors o

cdrcumstances, including tha age of the vic

congider i appraising the existenoe of duress.

{=) Az usad in this sediion, Trmansce” wesns any threat, cadarsticn, or ach which shows an intantion to infict &n
injury Uonn anakier,

SEC, Z. No reimbursement s raguired by this ack pursuant 1o Sedicn 6 of Artide XIITH of the California
Constitution balause the omy osts th
Decause this act credtes & new crirne o infradion, albminatas a ofime oF ntacton,. of changes the canalty fora
orime o infracton, withibn the reaandtig of Section 17356 of the Sovarnment Code, or changes the definttion of a
crime within the mmeaning of Section € of Articdle ¥XIT1B of the California Constitution.

Porriay b incalred By & ndal agency or school districs wil be incueeed

SEC, 3, ™is act i an urgency statute necessary for the immadiate preservation of the public peace, health, or
safety  wirhin i:he meaning of Ariicle TV of the Constitution and shall o infe immeadiate affect, The f&as
constituting the necessivy sre!

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill 1d=20132014... 2/4/2013
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in order o protect the pubiic safety by minimizing the threat posed by sexual predators at the sariizst possivle
tirme, it is nacessary that this adk take affect imimadiatalv.

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill 1d=20132014... 2/4/2013
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Attachment 3

AMENDED I ARSEMaLy JAUARY 35, 2613

CALIFORNA LEGISLATURE-- 2043-2014 REGULAR BESEION

ASSEMBLY BILL No. 65

Introduced by Assembly Member Achadjian, fawanihal
{Principal Coauthor(s): Assembly Member Bradford, {mymaz, #Mitchef, Willilams)
{Principal Coauthor(s): Senator Hill}

{Coanthioeys): Aszesvhdy Member Afeis, Ssavians, Atkins, Bigelow, Blumenfield, Buchanan, Iz
Catderarn, Chavez, Conway, Daile, Sokinzon, Donnelly, Frazier, Ssrois, Gatto, Fordon, Gorell,
Grove, Hagman, Maf, Narkey. Jones, Levine, Logus, Maienschein, Mansoor, Melendez, Morrell,

Nazarian, Nestande, Olsen, Patterson, Perea, fohn A Pdrer, Quirk-Silva, Randon, Skinner,

Stone, Ting, Wagner, Wafhdron, Weber, Wilk)
{CusistRerds): Banator Andarson, Berryhill, 8facl;, Cannella, Emmerson, Fuller, Gaines, Huff,
Jackson, Knight, Lieu, Rubio, Walters, Wyland)

January 87, 2513

An act to amend Section 261 of the Penal Code, relating to crimes.

LEGISLATIVE COUNBEL'S DIGEST

Al G5, 25 amended, Achadjian, Crimes ! rape.

Exisring law provices variolls circiimstences that constitite rape, inducing an act of sexwual intercourse
accornpliched with & parson who is pot the gpouse of the perpetrator whare the nersan submits under the belisef
that the pearson oomimitting the ack i the victind’s spogse, anc this belief is induned by art
conceaimant oradtiosd by the Accused, with the fintent to incune the beiler,

oierense, oF

Thig bill would addivionally provicde that this type of rape scours whers the parson sobimits under the belief that
the parson conumiiting the ook i@ the vickire's :
somieone with whom the victirn has & dating reiationship.

dorrrestic Dacknar, cohabitant -SandesBendasy Fenca, fa

By expanding the caoffndtion of 2 crime, this bill wotlld ropase 3 state~-mandatad Incal oiogram.

The Californiz Constitntion recuires the stare to rebinburse ocal anancles and school Siskids for seitain costs
reatidated by the state, Staturory provisions astablisiv procecuras foe roaking that raimbarsemant.

This bill would provide that no reimbursemant is reguired by this ach for & specifiad reason.

e R R R E R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R R e R R e R R e R RS EEEEEEEEEEEEEEEEEEEEEEEEEEmsserrsmeseenmmene s

Vote: malority Approotiation: no Fscal Committes ves  Local Progeem: ves

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill 1d=20132014... 2/4/2013
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT ASFOLLOWS

SECTION 1. Secrion 761 of the Senal Code is amendad to reard:

any of the foliowing drcumsrancas:

Notwithatanding the existence of a onsaryatorship pursuant @ the proy

renderad the ailegad vidinm incacable of ¢iving consent,

(22 Where it is sceompiished against & person’s will by means of force, violence, of

immediate and uniawiul bodily injury on the person or anothear.

{3 Whera a persan is prevented fom resisting by any intoxicating or anesther
substance, and this condition wes Lnown, OF rapsonably showld hava been kKhinwn By the ascusen,

in this paragraph, "ui
any one of the fBliowing conditions:

{4} Was unconsdous orF aslaep.

{53 Was nob aware, knowing, sercaiving, of cognizant that the adh otcurred.

perpetrator’s Saoud in Fack,

{0 was not aware, kKnowing, percelving, of coghizant of the assentinl chsr

no professionzl surnos,

paciner. oohsbitant, fian

the accused, with intent o induce the balief,

usad i this oaragraph, Ythreataning o retaliate” means a whreat to Kidnep or falsely seoprisof,
axireine pain, =otions bodily iury, or doath,

{73 Where the ach is acoomplishad ag:

’J‘;

& public officdal. Az used in this paragraph, "pubiic of

doas ot sctuaily have 16 be a public official.

considar in aporaising the axistenes of duress

injury unon another.

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill 1d=20132014...

261. {&) Repe is an ack of sexuzl infarcouise aconmplished with a parson not the spouse of the nerpatirator, under

{1} Where 2 peraon is incepable, bacause of 2 mental disorder or develspmental or phyysical disabiiity, of giving
sl conzent, and this iz known oF reasonably choold bBe Khown &0 tha person conmniibing  the  aor,
isionhs of the Lantanman-Pebris.
{Part 1 {comnrmencing with Secticn 54800% of Division 5 of the welfare and Institutions Code), the prosecuting
aiforney shall orove, as an giotnent of the orimme, that 2 mental disorder or develommental or physical disacility

menacea,

substanae, or any contraliad

{4) Where a person ig &t the time unconsdous of the nature of the act, and this is known to the accoused. Az used
snscious of the pature of the 2" means incapable of regicting hacause the victim maats

{C) Was not sware, knowing, perceiving, of cognirant of the essential charadteriztics of the act due t5 the

ackeristics of the zot due

perpetrator’s Maudulent rapresantation that the sexusl penatravion sared o professional purpose whean it seevad

{Iy Whare & person submits undar the helierf that the parson commmitting the acr is the vickim's spouse,
¢, Sances, or somesne with whom the vickim has 2 dating relatwnshlp. a8 dafined in
subdivision {F)} of Saction 243, and thiz balief s Inducas by any ardifice; pretencze, or conceabment practiced by

{3 Where the sct is accomplishad against the victim’s will by threarening to retaiiste in the fture g2inst the
victirn or any othear c\r*;o.“., and thera is a reasenzbia possibillty that the oarpefratar will axeoite the thiwat, As
of 2 infiict

ingh the victhim's will by thraatening to usea the suthority of & public official
to incarcerate, arrest, or deport the vickim or another, and the vickiim has & reasonabie baijef that the perpetiator
dal” means 2 oparson amploved by a govermments)
agancy who has the guthority, 8z part of that position, to incarcerata, arrest, o deport ansthar. The perpetiator

(b} A5 usad o this saction, "durass” means a divect or implied threat of force, violence, dangar, or retribution
sufficient to coerce 3 Feacanatle persan of orcinary suscaptibliities o parform an acr which atherwise would not
have begn perfobined. o acsdizsse in @n 22t o which oo otherwise would not have submitked,
arcnnstances, induding the age of the victim, and his or har relationshio to the defandant, are facors to

{c) As uzad in this sedtion, Tmenace” means anv threat, dedlaraticn, or act which shows an intention o Bfics an

SES, 2, Mo reimbursemant s required by this ack pursusnt to Sedtion & of Article XIIIR oF the
Constirution hecause e only costs that mmay be induired by 2 local agency or sohnal districy will be incurrad
becausa this act creates & naw crime or infradion, aliminates a orime or infraction, or changes the papalty for a

Page 2 of 3
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crime or infraction, within the meaning of Section 173506 of the Governimment Code, or changes the definition of a
crime within the measning of Saction 6 of Article HIITH of the Californis Constitution.

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill 1d=20132014... 2/4/2013





