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ACTION CALENDAR 
March 19, 2013 

 
To: Honorable Mayor and Members of the City Council 

From: Christine Daniel, City Manager 

Submitted by:  Eric Angstadt, Director, Planning & Development 

Subject: ZAB Appeal: 245 Tunnel Road 

RECOMMENDATION 
Adopt a Resolution affirming the decision of the Zoning Adjustments Board (ZAB) to 
approve a Modification of Use Permit No. 12-70000007 to establish an eight-car parking 
lot for Bentley School faculty and staff at the Headmaster’s house property located at 
245 Tunnel Road. 

FISCAL IMPACTS OF RECOMMENDATION 
None. 

CURRENT SITUATION AND ITS EFFECTS 
On November 8, 2012, the Zoning Adjustments Board (ZAB) held a public hearing and 
approved the application on consent by a 6-0-0-3 vote (Yes: Groves, Kopelson, 
Matthews, Mikiten, Shumer, Williams; No: None; Abstain: None; Absent: Alvarez 
Cohen, Hahn, Allen).  On November 14, 2012, staff issued the notice of the ZAB 
decision.  On November 28, 2012, Navjot Athwal filed an appeal with the City Clerk on 
behalf of David Teece.  Due to a typographical error in the Findings and Conditions 
pointed out in the appeal letter, staff sent out a corrected Notice of Decision on 
December 4, 2012.  The Clerk set the matter for review by the Council on March 19, 
2013. 

BACKGROUND 
The site is owned by the Bentley School, which operates an independent K-12 College 
Preparatory School.  The Bentley School campus straddles the Oakland/Berkeley 
border, with the actual school buildings located in Oakland. The City of Oakland granted 
a conditional use permit (CUP) in 1969 for a school for up to 200 students. In 2009, the 
City of Oakland approved a second CUP 04-411 legalizing the expansion of the school 
for up to 360 students and 62 employees. The project included 28 parking places on the 
Oakland side of campus.  Condition 14(a) of the 2009 CUP requires Bentley School to 
make a “good faith effort” to investigate and implement additional parking spaces for 
faculty and staff on school-owned property. This current application, Use Permit 
Modification No. 12-70000007, would allow an 8-car parking lot at the headmaster’s 
residential property located at 245 Tunnel Road.  The property has an existing two-car 
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garage with a large parking driveway/parking oval in front of the garage. One of the two 
garage spaces would continue to serve as parking for the headmaster’s residence. The 
project would designate the second garage space and six new parking spaces on the 
driveway/parking oval area for faculty/staff members. Please refer to pages 2 and 3 of 
the attached ZAB staff report (Attachment 3) and the approved plan set (Attachment 1, 
Exhibit B). Refer to the attached ZAB report for further project information (Attachment 
3) for site specific information and parking layout. 

The applicant, Linda C. Klein of Cox, Castle & Nicholson LLP filed an application for a 
Use Permit on behalf of the Bentley School on May 7, 2012. Staff deemed the 
application complete on October 11, 2012. The Board heard the project on November 8, 
2012. No members of the public attended in opposition to the project and the ZAB 
approved the project on consent. On November 28, 2012, Navjot Athwal filed an appeal 
on behalf of project neighbor David Teece (227 Tunnel Road). 

RATIONALE FOR RECOMMENDATION 
The issues raised in the appellant’s letter, and staff’s responses, are as follows. For the 
sake of brevity, the appeal issues are not always re-stated in their entirety, but 
summarized; refer to the attached appeal letter for full text. 

Issue 1: Evidence Does Not Support ZAB’s General Non-Detriment Finding:  

 The appellant contends that there is no evidence in the record to support 
the City’s finding that there are no cumulative impacts from the property 
in relation to noise. The appellant suggests that noise from the proposed 
use (8-car parking lot) should be considered in conjunction with classes 
being held in the headmaster’s house [p. 1 of attached appeal letter] 

Response 1: The project proposes to use the headmaster’s home as a parking lot for 
up to eight staff/faculty vehicles, one of whom lives on-site (the 
headmaster). The seven additional spaces will not increase the number 
of vehicle trips to the neighborhood as parking on the property is for staff 
members who are already employed at the Bentley school. These 
vehicles would already be in the area, circling for parking spots within 
the neighborhood if not allowed to park at the subject site. Therefore, no 
additional noise impacts are anticipated from this project.  

 The appellant states that classes being held at the headmaster’s house 
contribute to cumulative noise impacts. The Head of Bentley School 
(“Head”) does invite small groups of young children, usually first graders, 
to come to her house to engage in food preparation activities, such as 
making apples with peanut butter, but are not given formal “cooking 
instruction.”  The children stay for about 30 minutes.  This activity is 
offered on a casual basis (approximately 1-16 times per year), 
depending on the availability of the Head's house and student/parent 
desire, and is not part of the school's curriculum or a regularly scheduled 
co-curricular activity. Staff has no evidence – and the appellant has 
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provided none – that such activity contributes to any detrimental noise 
impacts to a neighboring property.  

Issue 2: Zoning Violations  

 The appellant contends that the Headmaster’s house is being used to 
host faculty and fund-raising events as well as being used as classroom 
space, and that the Bentley School does not have Use Permit approvals 
for such uses [p. 2] 

Response 2: As discussed in Response 1 above, the cooking instruction is not formal, 
is infrequent, is not for profit, and is not part of the school curriculum. As 
such, the activity is considered incidental to a residential use and does 
not require discretionary (e.g. Use Permit) approval. Similarly, hosting 
out of town visitors and fundraising events are also seen as incidental to 
a residential use and do not require discretionary approval. Staff is, 
therefore, unaware of any zoning violations on the property.  

Issue 3a: Evidence Does Not Support ZAB’s CEQA Findings:  

 The proposed parking use is not “accessory” to the principal use of the 
lot (residence) [p. 3] 

Response 3: Although the principal use of the subject property is a residence, that 
residence is the Bentley School Headmaster’s house and is owned by 
Bentley School for that purpose; the property is part of the Bentley 
School campus and the institutional purposes that it encompasses. 
Parking for faculty is, therefore, accessory to the principal use of the lot. 
As a result, the City of Berkeley required a modification to the campus 
use permit for this proposed use.  

Issue 3b: Evidence Does Not Support ZAB’s CEQA Findings:  

 The CEQA exemption is qualified by the location of this project in an 
Environmentally Sensitive Area [p. 3] 

Response 3b: The subject site is located within the seismic safety earthquake fault 
rupture zone, but as the CEQA guidelines state the location exception 
only qualifies if a, “project may impact on an environmental resource of 
hazardous or critical concern,” (emphasis added). There is no evidence 
in the record, or reasonable argument that could be made that travel and 
parking of seven additional vehicles on the existing developed areas of 
the subject site would have any impact on an environmental resource of 
hazardous or critical concern, especially, as previously mentioned, these 
cars and vehicle trips would be in the area regardless of this approval. 
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Issue 4a: Misstatement of Facts in Use Permit and Notice of Decision:  
 The Notice of Decision incorrectly state[s] […] the proposed 

establishment of a 21 car parking lot [p.4] 

Response 4a: The appellant points out that Finding 2 in the Notice of Decision mailed 
November 14, 2012 incorrectly states that the approval is for a 21 car 
parking lot. Staff concurs that this is a typo, as all other references to the 
project within the staff report that went before the ZAB, as well as within 
the applicant materials, and approved findings and conditions correctly 
refer to the project as an 8-car parking lot. In order to allay any 
confusion, however, staff sent out a corrected Notice of Decision on 
December 4, 2012 that corrects this error.  

 
Issue 4b: Misstatement of Facts in Use Permit and Notice of Decision:  
 The Notice of Decision also cite[s] an incorrect number of additional 

parking spaces to be provided [p.4] 

Response 4b: The appellant states that Exhibits 1 and 2 depict parking for two vehicles 
within a garage and seven spaces on the driveway. This is incorrect. 
The site plan and project plans (see Attachment ZAB staff report and 
approved plan sets in Attachments 1 and 2) clearly show only six 
surface parking spaces plus the two spaces within the garage, for a total 
of eight spaces, not nine. The appellant also states that the two covered 
spaces cannot be considered part of a parking lot as they are located in 
the garage. Staff is unaware of any provision of the Zoning Ordinance 
that precludes covered parking from being considered part of a parking 
lot. It is clear that the permit allows parking of 7 non-resident faculty/staff 
vehicles on the subject property in addition to the required parking space 
for the resident Head: one within the existing 2-car garage, and six more 
on the driveway/parking oval.  

ALTERNATIVE ACTIONS CONSIDERED 
Pursuant to BMC Section 23B.32.060.B, the Council may (1) affirm the ZAB decision 
and dismiss the appeal, (2) set the matter for a public hearing, (3) remand the matter to 
the ZAB. 

Action Deadline: 
Pursuant to BMC Section 23B.32.060.C, if none of the three actions described above 
has been taken by the Council within 30 days from the date the appeal first appears on 
the Council agenda (not including Council recess), then the decision of the Board shall 
be deemed affirmed and the appeal shall be deemed denied. 

CONTACT PERSONS 
Debra Sanderson, Land Use Planning Manager, Planning & Development Department, 
(510) 981-7411 
Leslie Mendez, Associate Planner, Planning & Development Department, (510) 981-
7426 
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Attachments: 
1: Resolution 

Exhibit A: Corrected Findings and Conditions 
Exhibit B: Project Plans dated September 26, 2012 

2: Appeal Letter dated November 28, 2012 
3: ZAB Staff Report, dated November 8, 2012 (without attachments) 
4: Index to Administrative Record 
5: Administrative Record 



 

 

RESOLUTION NO. ##,###-N.S. 
 

AFFIRMING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF USE PERMIT 
12-10000007 TO ESTABLISH AN EIGHT-CAR PARKING LOT FOR BENTLEY 
SCHOOL FACULTY AND STAFF AT THE HEADMASTER’S HOUSE PROPERTY 
LOCATED AT 245 TUNNEL ROAD IN THE SINGLE-FAMILY RESIDENTIAL HILLSIDE 
OVERLAY (R-1H) ZONING DISTRICT AND DISMISSING THE APPEAL 
 
WHEREAS, on May 07, 2012, Linda C. Klein of Cox, Castle & Nicholson LLP 
(“applicant”) filed an application for a Use Permit on behalf of the Bentley School to 
establish an eight-car parking lot for school faculty and staff at the headmaster’s house 
property located at 245 Tunnel Road (“project”); and 
 
WHEREAS, on October 11, 2012, staff deemed this application complete; and 
 
WHEREAS, on October 25, 2012, staff mailed and posted a Notice of Public Hearing for 
the project in accordance with BMC Section 23B.32.020; and 
 
WHEREAS, on November 8, 2012, the ZAB held a public hearing in accordance with 
BMC Section 23B.32.030, and approved the project; and 
 
WHEREAS, on November 14, 2012, staff issued the notice of the ZAB decision; and 
 
WHEREAS, on November 28, 2012, Navjot S. Athwal of Farella Braun & Martel LLP 
filed an appeal of the ZAB decision with the City Clerk on behalf of David Teece of 227 
Tunnel Road; and 
 
WHEREAS, on December 4, 2012, staff issued a corrected notice of the ZAB decision; 
and 
 
WHEREAS, on March 19, 2013 the Council considered the record of the proceedings 
before the ZAB, and the staff report and correspondence presented to the Council, and, 
in the opinion of this Council, the facts stated in, or ascertainable from this information, 
do not warrant further hearing. 
 
NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the 
Council hereby adopts the findings made by the ZAB in Exhibit A, affirms the decision of 
the ZAB to approve Modification Use Permit No. 12-70000007, adopts the conditions in 
Exhibit A and the project plans in Exhibit B, and dismisses the appeals. 
 
 
Exhibits 
A: Findings and Conditions 
B: Project Plans dated September 26, 2012 
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