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Office of the City Manager
ACTION CALENDAR

March 19, 2013

To: Honorable Mayor and Members of the City Council
From: C@/ Christine Daniel, City Manager

Submitted by: Eric Angstadt, Director, Planning & Development
Subject: ZAB Appeal: 245 Tunnel Road

RECOMMENDATION

Adopt a Resolution affirming the decision of the Zoning Adjustments Board (ZAB) to
approve a Modification of Use Permit No. 12-70000007 to establish an eight-car parking
lot for Bentley School faculty and staff at the Headmaster’s house property located at
245 Tunnel Road.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS

On November 8, 2012, the Zoning Adjustments Board (ZAB) held a public hearing and
approved the application on consent by a 6-0-0-3 vote (Yes: Groves, Kopelson,
Matthews, Mikiten, Shumer, Williams; No: None; Abstain: None; Absent: Alvarez
Cohen, Hahn, Allen). On November 14, 2012, staff issued the notice of the ZAB
decision. On November 28, 2012, Navjot Athwal filed an appeal with the City Clerk on
behalf of David Teece. Due to a typographical error in the Findings and Conditions
pointed out in the appeal letter, staff sent out a corrected Notice of Decision on
December 4, 2012. The Clerk set the matter for review by the Council on March 19,
2013.

BACKGROUND

The site is owned by the Bentley School, which operates an independent K-12 College
Preparatory School. The Bentley School campus straddles the Oakland/Berkeley
border, with the actual school buildings located in Oakland. The City of Oakland granted
a conditional use permit (CUP) in 1969 for a school for up to 200 students. In 2009, the
City of Oakland approved a second CUP 04-411 legalizing the expansion of the school
for up to 360 students and 62 employees. The project included 28 parking places on the
Oakland side of campus. Condition 14(a) of the 2009 CUP requires Bentley School to
make a “good faith effort” to investigate and implement additional parking spaces for
faculty and staff on school-owned property. This current application, Use Permit
Modification No. 12-70000007, would allow an 8-car parking lot at the headmaster’s
residential property located at 245 Tunnel Road. The property has an existing two-car
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garage with a large parking driveway/parking oval in front of the garage. One of the two
garage spaces would continue to serve as parking for the headmaster’s residence. The
project would designate the second garage space and six new parking spaces on the
driveway/parking oval area for faculty/staff members. Please refer to pages 2 and 3 of
the attached ZAB staff report (Attachment 3) and the approved plan set (Attachment 1,
Exhibit B). Refer to the attached ZAB report for further project information (Attachment
3) for site specific information and parking layout.

The applicant, Linda C. Klein of Cox, Castle & Nicholson LLP filed an application for a
Use Permit on behalf of the Bentley School on May 7, 2012. Staff deemed the
application complete on October 11, 2012. The Board heard the project on November 8,
2012. No members of the public attended in opposition to the project and the ZAB
approved the project on consent. On November 28, 2012, Navjot Athwal filed an appeal
on behalf of project neighbor David Teece (227 Tunnel Road).

RATIONALE FOR RECOMMENDATION

The issues raised in the appellant’s letter, and staff's responses, are as follows. For the
sake of brevity, the appeal issues are not always re-stated in their entirety, but
summarized; refer to the attached appeal letter for full text.

Issue 1: Evidence Does Not Support ZAB’s General Non-Detriment Finding:

The appellant contends that there is no evidence in the record to support
the City’s finding that there are no cumulative impacts from the property
in relation to noise. The appellant suggests that noise from the proposed
use (8-car parking lot) should be considered in conjunction with classes
being held in the headmaster’'s house [p. 1 of attached appeal letter]

Response 1:  The project proposes to use the headmaster’'s home as a parking lot for
up to eight staff/faculty vehicles, one of whom lives on-site (the
headmaster). The seven additional spaces will not increase the number
of vehicle trips to the neighborhood as parking on the property is for staff
members who are already employed at the Bentley school. These
vehicles would already be in the area, circling for parking spots within
the neighborhood if not allowed to park at the subject site. Therefore, no
additional noise impacts are anticipated from this project.

The appellant states that classes being held at the headmaster’s house
contribute to cumulative noise impacts. The Head of Bentley School
(“Head”) does invite small groups of young children, usually first graders,
to come to her house to engage in food preparation activities, such as
making apples with peanut butter, but are not given formal “cooking
instruction.” The children stay for about 30 minutes. This activity is
offered on a casual basis (approximately 1-16 times per year),
depending on the availability of the Head's house and student/parent
desire, and is not part of the school's curriculum or a regularly scheduled
co-curricular activity. Staff has no evidence — and the appellant has
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Issue 2:

Response 2:

Issue 3a:

Response 3:

Issue 3b:

Response 3b:

March 19, 2013

provided none — that such activity contributes to any detrimental noise
impacts to a neighboring property.

Zoning Violations

The appellant contends that the Headmaster’'s house is being used to
host faculty and fund-raising events as well as being used as classroom
space, and that the Bentley School does not have Use Permit approvals
for such uses [p. 2]

As discussed in Response 1 above, the cooking instruction is not formal,
is infrequent, is not for profit, and is not part of the school curriculum. As
such, the activity is considered incidental to a residential use and does
not require discretionary (e.g. Use Permit) approval. Similarly, hosting
out of town visitors and fundraising events are also seen as incidental to
a residential use and do not require discretionary approval. Staff is,
therefore, unaware of any zoning violations on the property.

Evidence Does Not Support ZAB’s CEQA Findings:

The proposed parking use is not “accessory” to the principal use of the
lot (residence) [p. 3]

Although the principal use of the subject property is a residence, that
residence is the Bentley School Headmaster's house and is owned by
Bentley School for that purpose; the property is part of the Bentley
School campus and the institutional purposes that it encompasses.
Parking for faculty is, therefore, accessory to the principal use of the lot.
As a result, the City of Berkeley required a modification to the campus
use permit for this proposed use.

Evidence Does Not Support ZAB’s CEQA Findings:

The CEQA exemption is qualified by the location of this project in an
Environmentally Sensitive Area [p. 3]

The subject site is located within the seismic safety earthquake fault
rupture zone, but as the CEQA guidelines state the location exception
only qualifies if a, “project may impact on an environmental resource of
hazardous or critical concern,” (emphasis added). There is no evidence
in the record, or reasonable argument that could be made that travel and
parking of seven additional vehicles on the existing developed areas of
the subject site would have any impact on an environmental resource of
hazardous or critical concern, especially, as previously mentioned, these
cars and vehicle trips would be in the area regardless of this approval.
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Issue 4a: Misstatement of Facts in Use Permit and Notice of Decision:
The Notice of Decision incorrectly state[s] [...] the proposed
establishment of a 21 car parking lot [p.4]

Response 4a: The appellant points out that Finding 2 in the Notice of Decision mailed
November 14, 2012 incorrectly states that the approval is for a 21 car
parking lot. Staff concurs that this is a typo, as all other references to the
project within the staff report that went before the ZAB, as well as within
the applicant materials, and approved findings and conditions correctly
refer to the project as an 8-car parking lot. In order to allay any
confusion, however, staff sent out a corrected Notice of Decision on
December 4, 2012 that corrects this error.

Issue 4b: Misstatement of Facts in Use Permit and Notice of Decision:
The Notice of Decision also cite[s] an incorrect number of additional
parking spaces to be provided [p.4]

Response 4b: The appellant states that Exhibits 1 and 2 depict parking for two vehicles
within a garage and seven spaces on the driveway. This is incorrect.
The site plan and project plans (see Attachment ZAB staff report and
approved plan sets in Attachments 1 and 2) clearly show only six
surface parking spaces plus the two spaces within the garage, for a total
of eight spaces, not nine. The appellant also states that the two covered
spaces cannot be considered part of a parking lot as they are located in
the garage. Staff is unaware of any provision of the Zoning Ordinance
that precludes covered parking from being considered part of a parking
lot. It is clear that the permit allows parking of 7 non-resident faculty/staff
vehicles on the subject property in addition to the required parking space
for the resident Head: one within the existing 2-car garage, and six more
on the driveway/parking oval.

ALTERNATIVE ACTIONS CONSIDERED

Pursuant to BMC Section 23B.32.060.B, the Council may (1) affirm the ZAB decision
and dismiss the appeal, (2) set the matter for a public hearing, (3) remand the matter to
the ZAB.

Action Deadline:

Pursuant to BMC Section 23B.32.060.C, if none of the three actions described above
has been taken by the Council within 30 days from the date the appeal first appears on
the Council agenda (not including Council recess), then the decision of the Board shall
be deemed affirmed and the appeal shall be deemed denied.

CONTACT PERSONS

Debra Sanderson, Land Use Planning Manager, Planning & Development Department,
(510) 981-7411

Leslie Mendez, Associate Planner, Planning & Development Department, (510) 981-
7426
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Attachments:
1: Resolution
Exhibit A: Corrected Findings and Conditions
Exhibit B: Project Plans dated September 26, 2012
2: Appeal Letter dated November 28, 2012
3: ZAB Staff Report, dated November 8, 2012 (without attachments)
4: Index to Administrative Record
5: Administrative Record
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RESOLUTION NO. ##,###-N.S.

AFFIRMING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF USE PERMIT
12-10000007 TO ESTABLISH AN EIGHT-CAR PARKING LOT FOR BENTLEY
SCHOOL FACULTY AND STAFF AT THE HEADMASTER'S HOUSE PROPERTY
LOCATED AT 245 TUNNEL ROAD IN THE SINGLE-FAMILY RESIDENTIAL HILLSIDE
OVERLAY (R-1H) ZONING DISTRICT AND DISMISSING THE APPEAL

WHEREAS, on May 07, 2012, Linda C. Klein of Cox, Castle & Nicholson LLP
(“applicant”) filed an application for a Use Permit on behalf of the Bentley School to
establish an eight-car parking lot for school faculty and staff at the headmaster's house
property located at 245 Tunnel Road (“project”); and

WHEREAS, on October 11, 2012, staff deemed this application complete; and

WHEREAS, on October 25, 2012, staff mailed and posted a Notice of Public Hearing for
the project in accordance with BMC Section 23B.32.020; and

WHEREAS, on November 8, 2012, the ZAB held a public hearing in accordance with
BMC Section 23B.32.030, and approved the project; and

WHEREAS, on November 14, 2012, staff issued the notice of the ZAB decision; and

WHEREAS, on November 28, 2012, Navjot S. Athwal of Farella Braun & Martel LLP
filed an appeal of the ZAB decision with the City Clerk on behalf of David Teece of 227
Tunnel Road; and

WHEREAS, on December 4, 2012, staff issued a corrected notice of the ZAB decision;
and

WHEREAS, on March 19, 2013 the Council considered the record of the proceedings
before the ZAB, and the staff report and correspondence presented to the Council, and,
in the opinion of this Council, the facts stated in, or ascertainable from this information,
do not warrant further hearing.

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
Council hereby adopts the findings made by the ZAB in Exhibit A, affirms the decision of
the ZAB to approve Modification Use Permit No. 12-70000007, adopts the conditions in
Exhibit A and the project plans in Exhibit B, and dismisses the appeals.

Exhibits
A: Findings and Conditions
B: Project Plans dated September 26, 2012
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minimum distance to any property line, and/or does not conflict with any special
objective sought by the Board

5. Pians and Representations Become Conditions (Section 238.56.030)

Except as expressly specified herein, the site plan, floor plans, building elevations and
any additional information or representations submitted by the applicant during the
Staff review and public hearing process leading to the approval of this Permit, whether
oral or written, which indicated the proposed structure or manner of operation are
deemed conditions of approval.

6. Subject to all City and Other Regulations (Section 23B.56.040)

The approved use and/or construction are subject 1o, and shall comply with, all
applicable City Ordinances and laws and regulations of other governmental agencies.

7. Exercised Permit for Use Survives Vacancy of Property (Section 238 .56.080)

Once a Permit for a use is exercised and the use is established, that use is legally
recognized, even if the property becomes vacant, except as set forth in Standard
Condition #8 below.

8. Exercise and Lapse of Permits (Section 23B.56.100)

A A permit for the use of a building or a property is exercised when, if required, a
valid City business license has been issued, and the permitted use has
commenced on the property.

B. A permit for the construction of a building or structure is deemed exercised
when a valid City building permit, if required, is issued, and construction has
lawfully commenced.

C. A permit may be declared lapsed and of no further force and effect if it is not
exercised within one year of its issuance, except that permits for construction or
alteration of structures or buildings may not be declared lapsed if the permitiee
has (1) applied for a building permit or (2) made substantial good faith efforts to
obtain a building permit and begin construction, even if a building permit has not
been issued andfor construction has not begun.

9. The applicant shail held the City of Berkeley and its officers harmless in the event of
any legal action related to the granting of this Permit, shall cooperate with the City in
defense of such action, and shall indemnify the City for any award of damages or
attorneys fees that may result.

ADDITIONAL CONDITIONS
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Pursuant to BMC Section 238.32.040.0, the Zoning Adjustments Board attaches the
following conditions to this Permit:

At All Times:

10.

11.

12.

13.

14.

15.

16.

17.

File

The project shall conform to the plans and statements in the Use Permit.

All landscape, site and architectural improvements shall be completed per the
attached approved drawings dated September 28, 2012.

The applicant shall establish and maintain drainage patterns that do not adversely
affect adjacent properties and rights-of-way. Drainage plans shall be submitted for
approval of the Building & Safety Division and Public Works Department, if required.

The parking lot shall be used by the Bentley School only and shall not be rented,
leased, sold or in any other way used by another entity without prior approval from the
Zoning Officer.

The parking lot shall be limited as follows: Staff and faculty shall primarily use the
parking lot for normal school operating hours, typically arriving between 7 a.m. and 9
a.m. and departing between the hours of 3 p.m. and 6 p.m. on weekdays, lale August
through mid June. The school may conduct some activities throughout the year
outside of these hours such as open house events, parent nights, performances, etc.
that are limited by the Qakland Use Permitto 20 evening events from 6 p.m. to 8@ p.m.
and 10 Saturday events hetween the hours of @ a.m. and 6 p.m. throughout the school
vear. Additionally, the Cakiand Use Permit allows for two, single day summer evenis
between the hours of 8 a.m. and 6 p.m. on weekdays only. Any change to these
assumed operations shall require approval of a Use Permit Modification.

Each parking space shall be assigned to a specific Bentley staff or faculty person and
must remain available for him/her during the approved school hoursfactivity times
listed in Condition #14 above. One space shall be reserved for use of the on-site
dwelling unit (Headmaster's house).

All vegetation shall be removed from the back of sidewalk to the inside edge of the
retaining wall along the property frontage and maintained in a manner that ensures a
clear view of the sidewalk for a minimum distance of 10 feet from the driveway in each
direction.

The applicant shall install a sign at the top of the driveway that stales "EXITING
DRIVERS MUST YIELD TO ENTERING DRIVERS.” No sign of any other kind, other
than those designating the parking ol name, entrances, exits, or conditions of use,
may be erected or maintained.
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18.  All exterior lighting shall be shielded and directed downward and away from property

19.

20.

21.

lines to direct the light away from adjacent lots and prevent excessive glare beyond the
subject property.

No commercial repair work or service of any kind will be conducted on the lot.

Screening must be provided for two or more off-street parking spaces, or any parking
space located partly or entirely within a required rear yard, in a manner that effectively
screens parked vehicles from view from buildings and uses on adjacent, abutting and
confronting lots. Such screening must consist of a continucus view-obscuring wooed
fence, masonry wall or evergreen hedge, not less than four feet, and not more than six
feet in height, which may be broken only for access driveways and walkways. In the
case of parking areas of four or more off-street spaces, the parking area must be
separated from an adjacent rear or interior side ot line by a landscaped strip which
averages at least four feet in width along the applicable property line.

A durable and dustless surface will be provided and maintained and the lot will be
graded o dispose of all surface water. The project provides a durable and dustless
surface for parking, which consists of five spaces on brick, and twe enclosed within a
garage with a concrete fioor. The outdoor brick areas have spaces between them o
allow water infiliration into the ground. Additionally, the parking area is surrounded by
landscaping that absorbs runoff. The parking lot and all cutdoor areas will be
maintained by Bentley School's landscaping contractor.
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