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Office of the City Manager
ACTION CALENDAR

June 25, 2013

To: Honorable Mayor and Members of the City Council
From: CQChristine Daniel, City Manager

Submitted by: Eric Angstadt, Director, Planning & Development
Subject: ZAB Appeal: 2024 Durant Avenue/2025 Channing Way

RECOMMENDATION

Adopt a Resolution affirming the decision of the Zoning Adjustments Board (ZAB) to
approve Use Permit No. 12-10000017 to demolish a church and construct a six-story,
78-unit, apartment building with a mix of one, two, and three bedroom units and
basement level parking with 34 parking spaces.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS

On March 14, 2013, the Zoning Adjustments Board (ZAB) held a public hearing and
approved the application by a 5-2-1-0 vote (Yes: Allen, Donaldson, Matthews, Tregub,
Williams; No: Hahn, Mikiten; Abstain: Alvarez Cohen; Absent: None). There was one
seat on the nine member board vacant at the time of this meeting. On March 19, 2013,
staff issued the notice of the ZAB decision. On April 1, 2013, Stephen Stine filed an
appeal signed by over 25 neighbors with the City Clerk. The Clerk set the matter for
review by the Council on June 25, 2013.

BACKGROUND

The project proposes to demolish the existing church building located at 2024 Durant
Avenue, merge the lot with 2025 Channing Way, and construct a 78-unit apartment
building. The portion of the building located on 2025 Channing Way would be four
stories with a maximum height of 41.5 feet, while the portion of the building located at
2024 Durant Avenue would be six stories with a maximum height of 60 feet. The project
includes a ground level patio, a roof top garden/deck, an exercise room, a lobby, a
lounge area, and a basement level parking for 40 bicycles and 34 vehicles with access
off of Durant Avenue. The 78-units are a mix of one, two, and three bedroom units, all
with full kitchens, baths, and in-unit laundry.

As the project involves demolition of a non-residential building greater than 40 years
old, staff forwarded the application to the Landmarks Preservation Commission (LPC)
for review prior to consideration of the Use Permit. At the September 6, 2012 LPC
meeting, the LPC took no action to initiate a Landmark or Structure of Merit designation.
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After a preview (July 19, 2012) and two preliminary meetings (August 16, 2012
continued to December 13, 2012), the Design Review Committee (DRC) passed a
recommendation for approval by a 4-1-0-2 vote and provided conditions for final design
review (Yes: Allen, Blake, McCulloch, Woltag; No: Olson; Abstain: None; Absent:
Goring, Williams).

Refer to the attached ZAB reports for further background.

RATIONALE FOR RECOMMENDATION

The issues raised in the appellant’s letter, and staff’s responses, are as follows. For the
sake of brevity, the appeal issues are not always re-stated in their entirety; refer to the
attached appeal letter for full text.

Issue 1: “Project will cause severe detriments to the vulnerable population of low-
income senior residents [...] living next door at the Stuart Pratt senior
home.” [p. 1 of attached appeal letter]

Response 1: This is a summary statement. Please see responses to issues below for
comment and analysis on specific appeal points.

Issue 2: “[...] 75% of the senior home units facing the 2024 Durant lot are studio
apartments with only one window. The seniors, many of whom are
disabled and who do not get out of the building much, depend on their
one window for natural light and ventilation, and the 2024 Durant project
will block 80% to 90% of the direct and indirect sunlight to their
windows.” [p. 1, 9-10, 25-26]

Additionally, the appellant contests the accuracy of staff’s evaluation of
direct and indirect sunlight impacts on the neighboring senior home. [p.
2-3, 9, 10-11]

Response 2: The project will represent a substantial increase over the current, almost
minimal shading impacts on the senior housing complex. Both the six-
story senior housing complex at 2020 Durant and the three-story multi-
family housing at 2023 Channing will experience increased shading
throughout the year during the morning hours. However, even during the
winter months, all shading impacts will end by 11:00 a.m.

As the senior housing complex (Stuart Pratt) is located adjacent to the
project on the northeast, it will experience greater shading impacts from
the project than other adjacent buildings. The Stuart Pratt senior home
was not constructed to maximize sunlight. Due to the orientation and
fenestration of the eastern facing units, these units only get direct
sunlight during the morning hours as is. The project would shade all six
stories of the Stuart Pratt during winter mornings.

Although the appellant is correct that 75% of the senior units facing the
2024 Durant lot are studio apartments with only one window, these 15
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units (three on each of five floors) represent 34% of the building’s total
44 dwelling units. The 24 senior units located on the west side of the
Stuart Pratt building (55% of the total) will not experience any shading or
light impacts from the proposed project. Additionally, the Stuart Pratt’s
outdoor patio area, which is available to all the senior residents and is
located at the southwest end of the building, will also experience no light
or shading impacts from the proposed project.

When staff concluded that, “At no time of year would the proposed
project cause adjacent properties to lose access to direct sunlight for
more than a couple of hours per day,” staff was not referring to the literal
number “two” but to the colloquial use of “a few.” The visual
representation (i.e. shadow studies) presented to the Board resolved
any ambiguity. The Board was clearly informed that the proposed project
would block all direct sunlight on the senior home’s east facing windows
until 11:00 a.m. during the winter months, with lessening shading
impacts during fall/spring and summer.

Staff stands by the analysis in the staff report that the Stuart Pratt senior
home would still receive indirect lighting during the day, throughout the
year as it currently experiences. Even if a building is shadowed, natural
lighting still enters the windows. The west face of the Durant adjacent to
the senior units retains a minimum 8-foot setback to the property line
and a 28-foot separation to the fagade of the Stuart Pratt (23 feet to the
face of the seniors’ balconies). The distance between the buildings
allows for indirect lighting throughout the day time hours.

Although the ZAB understood the level of shadowing the project would
cause, it found that such shading impacts are to be expected in the
Berkeley downtown urbanized area and that, under these circumstances
the shadowing is reasonable.

Issue 2a: “Seasonal Affective Disorder, depression, and impaired health outcomes
for seniors deprived of sunlight.” [p. 11-14]

Response 2a: Although some of the seniors are disabled, there is no evidence
presented to suggest that they have no ability to leave their apartments
either on their own, or with the assistance of a care giver and/or mobility
device. Additionally, the Stuart Pratt senior home has common amenities
that all residents are welcome to use, including the outdoor patio and
community room. The outdoor patio is located at the rear of the building
(southwest) and will not experience any shadow impacts from the Durant
at any time of year.”

' According to the American Psychiatric Association DSM-IV criteria, Seasonal Affective Disorder (SAD)
is not regarded as a separate disorder. It is called a "course specifier" and may be applied as an added
description to the pattern of major depressive episodes in patients with major depressive disorder or
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Issue 3:

Response 3:

Issue 4:

Response 4:

Issue 5:

Response 5:

June 25, 2013

“[...] The 2020 Durant Stuart Pratt senior home was sponsored by the
2024 Durant church [...] and the senior home was built to depend on the
quiet, two-story scale of the church to receive adequate natural light and
ventilation.” [p. 1]

Since its construction, the senior housing development has enjoyed the
benefits of the underdeveloped property at 2024 Durant. However, as
related by the Presbytery of San Francisco (“Presbytery”) in its letter
dated September 18, 2012,2“The development of the Stuart Pratt senior
housing at 2020 Durant was not done in conjunction with uses at 2024
Durant, nor intended to limit future uses of 2024 Durant.” The Presbytery
was fully aware of the proposed development when it sold the property
to the applicant and chose not to place any restriction (such as an
easement or deed restriction) limiting the scope of future development.

“The 2024 Durant project will severely impact the low-income, disabled
seniors’ privacy. Their lives will be on display as they live their lives in
their one-room studio apartments” [p. 1, 9]

The new development could potentially cause greater privacy impacts to
the senior units compared to the existing office/church. The project went
though several design modifications to limit potential privacy impacts.
Such modifications included the removal of balconies facing the senior
housing, reducing the window size facing the senior housing, setting the
rooftop decks away from the building’s edge, and retaining a minimum of
an 8-foot side yard setback along the Durant parcel facing the senior
complex. As discussed in Response 2 above, there is a 28-foot
separation to the fagade of the Stuart Pratt senior home and a 23-foot
separation to its balconies. Additionally, as previously stated, 55% of the
senior units are located on the west side of the Stuart Pratt facing away
from proposed project and will, therefore, experience no privacy impacts;
the fourth (most northern) unit on the east side of the Stuart Pratt
building is a one bedroom apartment with a window on the northern
facade. Due to these factors, the ZAB found that the privacy impacts to
the neighbors were of a permissible level.

“The project spans two lots, a footprint much more suitable for the Core
and Corridor downtown commercial areas, not suitable within a quiet
residential neighborhood.” [p. 2, 16-17]

A project that spans two frontages (Durant and Channing) is suitable for
the existing commercially zoned buffer location. As described in the staff

patients with bipolar disorder. For adults, the risk of SAD decreases as they get older
(http://en.wikipedia.org/wiki/Seasonal affective disorder).

2 The September 18, 2012 letter from the Presbytery of San Francisco was included as a Supplemental
Item at the DRC meeting of September 20, 2012.
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Issue 6:

Response 6:

Issue 7:

Response 7:

June 25, 2013

report, the neighborhood is a mix of two- to six-story multi-family
residential structures along Durant and Channing, and one- to two-story
commercial buildings adjacent and fronting Shattuck Avenue, including
two automotive repair shops. The subiject site is located within the buffer
area of the newly implemented Downtown Mixed-Use District with the R-
3 Multi-Family Residential District to the west (previously zoned R-4) and
the Downtown Mixed Use Corridor Area and Shattuck Commercial
district to the east (previously zoned C-SA). As such, at 60 feet, the
proposed project represents a transition between the lower massing of
the R-3 District (35-foot height limit) and the 75-height limit of the
Downtown Corridor. The project is also compatible with the existing
development scale, which includes the massing of the neighboring six-
story, approximately 57-foot tall Senior Pratt building, and the Downtown
Corridor.® Construction noise from one project spanning both parcels
(such as the current proposal) would be shorter than under a scenario in
which two separate projects, each with its own construction periods, are
built on the two parcels.

“The developer and architect have made only minimal adjustments to
their design, changes which will not significantly mitigate the severe
detriments to the neighbors.” [p. 2, 26-27]

The developer and architect worked with staff, the DRC, and ZAB to
minimize potential neighborhood detriment through modifications to the
project as described in Response 4 above and 7 below. For a more
detailed description of the design modifications please refer to the March
14, 2013 ZAB staff report.

“In an abdication of their municipal duties, neither the DRC or [sic] ZAB
adequately pursued any potential mitigations to the detriments that this
[sic] seniors will face. They approved a project that is clearly detrimental
to the low-income seniors and other neighbors.” [p. 2]

The project went before the DRC three times before it received a
recommendation of approval on December 13, 2012. Among the
changes made at the request of the DRC and described in more detail in
the ZAB staff report, were the reduction in size of Useable Open Space
areas; incorporation of noise attenuation features to reduce the noise
impacts on the adjacent residences; and the elimination of certain
balconies and minimization of window size to protect the privacy of
adjacent residences. The ZAB suggested certain mitigations that were
also incorporated in the project design and/or conditions of approval
prior to receiving ZAB approval. These included an increase in the
number of bicycle parking provided on site to further reduce any parking

% As submitted in the application packet for the renovation of the Stuart Pratt (Use Permit #11-10000024),
the Senior Pratt building is 56’-10” in average height and 60’-4” maximum height.

Page 5



ZAB Appeal: 2024 Durant Avenue/2025 Channing Way ACTION CALENDAR

Issue 8:

Response 8:

Issue 9:

June 25, 2013

and traffic demand (see Issue 9 below); a reduction in the daily
construction hours to ensure neighbors aren’t inconvenienced during
early mornings, evenings, or on Sundays or Federal Holidays; and a
condition (#45) requiring a live-in building manager and a Noise
Management Plan that is distributed to all abutting and confronting
residential units. As approved, the ZAB found the project to not be
detrimental, in part as a result of these measures.

“ZAB did not approve the project using a clear, workable standard of
what defines a detriment—their decision was arbitrary and capricious,
and was not based on a principled application of zoning goals, policies,
and statements. [...].” [p. 2, 19-23]

The determination required by the Zoning Ordinance is whether a
project’s impacts are detrimental to the health, safety, peace, morals,
comfort or general welfare of persons residing or working in the area or
neighborhood, taking into consideration “the circumstances of the
particular case existing at the time at which the application in granted,”
(BMC §23B.32.040). The Zoning Ordinance itself acknowledges that
detriment is contingent on place and time and other particular
circumstances, and requires a flexible, case-by-case analysis. There is
no uniform application or definition of detriment, nor would one be
appropriate. The ZAB is an experienced decision making body that
balances the needs and desires of often opposing interests while
ensuring that its decisions are consistent with underlying Zoning and
General Plan standards, goals, and policies. The ZAB’s determinations
reflect its view that in a built out urban area such as Berkeley, a new
development project will inevitably cause some impacts to surrounding
properties, but that these are not detrimental taking the larger planning
context into consideration. The ZAB understood the project’s noise,
privacy, and shading impacts and weighed them against the benefits of
providing 78 new dwelling units in a LEED Gold or equivalent building
that is located in close proximity to transit, jobs, basic goods and
services, and the UC campus, and which will provide car share spaces
and transit benefits, as well as pay an impact fee to implement the
Streets and Open Space Improvement Plan (SOSIP) to help pay for the
design and construction of the SOSIP Major Projects. The ZAB decision
was, therefore, neither arbitrary nor capricious, but was a balance in
consideration of the project’s impacts to the neighborhood (both positive
and negative) in relation to the underlying goals and policies of the new
Downtown Mixed-Use Commercial District and Downtown Area Plan.

“The project [...] will dangerously increase traffic and parking demands
in the area,” endangering seniors and bicyclists. [p. 3, 27-28]
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Response 9:

Issue 10:

Response 10:

June 25, 2013

As discussed in the ZAB staff report of March 14, 2013, the project
proposes 34 vehicle parking spaces in the basement level garage, which
are eight more spaces than required for the 78 dwelling units (1 space
for 3 units). In accordance with the City’s Climate Action Plan, as well as
to advance more general sustainability goals, the new C-DMU Zoning
District employs strategies to reduce vehicle reliance and promote
alternative modes of transportation. In accordance with these policies,
the project proposes the installation of four electric vehicle charging
stations and secure parking for 40 bicycles.

Additionally, as required by the new zoning standards and as
conditioned in the project approval, one of the 36 vehicle parking spaces
will be reserved as a vehicle sharing spot to be offered to a vehicle
sharing service provider at no cost; parking spaces will be leased
separately from the unit or bedroom; occupants of the building will not be
eligible for Residential Parking Permits (RPP); and the property owner
will be required to provide one of the following transportation benefits at
no cost to every residential unit: a pass for unlimited local bus transit
service, or a functionally equivalent transit benefit in an amount at least
equal to the price of a non-discounted unlimited monthly local bus pass.

The availability of car sharing, the provision of transit passes, the
ineligibility for RPPs, as well as the project’s proximity to public transit,
jobs, goods and services, and the University, will help reduce car
ownership and help ensure that parking demand does not exceed the
project’s parking supply. The traffic study submitted by the applicant
determined that the project will not exceed significance criteria for any
intersections or residential streets.

The City Traffic Engineer reviewed the project’s traffic study and
concurred with its finding that there will be no significant traffic impacts.
Staff does not believe, and ZAB concurred, that there will be undue
parking and traffic impacts to the neighborhood.

“Downtown Area Plan Policy LU-7.1 ordered all R-4 properties in the
neighborhood to be downzoned to R-3 zoning, [...] 2024 Durant was
upzoned to C-DMU commercial-use zoning in violation of the DAP [...].”
[p.3, 6-8, 25, 29-32]

The rezoning of the subject parcels from R-4 to C-DMU was not, and is
not, a matter considered by ZAB. The rezoning was discussed and
recommended by the Planning Commission to the Council. In
accordance with the Zoning Ordinance (BMC §23A.20.030.B.2), prior to
Council action the Public Hearing Notices were posted on site; mailed to
all property owners, tenants, and neighborhood organizations; and
published twice in a newspaper of general circulation. City Council
action on April 3, 2012 (2" reading) adopted the Downtown Area Plan
(DAP) and related C-DMU zoning and stated that the DAP is part of the
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Issue 11:

Response 11:

Issue 12:

Response 12:

June 25, 2013

General Plan. The City Council action was properly noticed and was the
culmination of numerous years of the DAP planning process. The time
for challenging the validity of any part of those actions has long passed.

“The seniors and other community members were prejudicially
disadvantaged by city staff [....] city staff did not in fact forward the public
comments in a timely fashion to the ZAB members, but waited to print
out the public comments and hand them out to the ZAB members that
Thursday at the meeting [....].” [p. 4, 24]

Planning Department policy specifies that all public comment received
up to seven days before a ZAB meeting will be included in the packet
that gets distributed to ZAB members the Friday before the meeting.
Staff provides all subsequent correspondence in a supplemental packet,
to the ZAB members at the beginning of the meeting. This policy is
clearly stated in both the mailed and posted public hearing notices. Staff
mails public hearing notices to all interested parties, and to owners and
occupants within 300 feet of the subject site; posts it on the site; and
posts it at two nearby locations. By applying this policy consistently, City
staff ensures fair review of public comments from all parties, without
preference or prejudice.

Wording from the public hearing notice [emphasis added]:

Send written comments to: Zoning Adjustments Board, Permit Service
Center, 2120 Milvia Street, Berkeley, CA 94704, or e-mail to:
ZAB@CityofBerkeley.info, or fax to: (510) 981-7420. To ensure inclusion
in the packet, submit correspondence seven (7) days before the
hearing. For any correspondence submitted less than seven days
before the meeting, submit 15 copies for staff to deliver to the Board
at its meeting.*

“[...] Berkeley should facilitate the sale of the 2024 Durant church
building to one of the two church groups that want to buy it. Demolishing
the in-demand church building will diminish cultural and religious
diversity downtown [.].” [p. 5, 33-34]

It is not the role of the City to facilitate transaction of private property
between private individuals or to use its zoning power to advance
religious enterprises. The current property owner contacted an
interested party who expressed interested in purchasing the church;
however, the interested party never followed up. The property owner is
interested in pursuing the current proposal.

4 Although the requirements and policy are as stated, as a courtesy staff includes all public comment in
the ZAB packet that is received up until the publishing of the packet, which is typically around noon on
Friday prior to the meeting. All materials received 7 days prior, however, are guaranteed to be included in
the ZAB packet. Also, as a courtesy, if submittals received after 7 day deadline received as a single-copy,
staff will make sufficient copies to distribute to the ZAB.
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Moreover, the existing “church” building has been used as offices for the
Presbytery and has not been used as a church since 1992.Thus the
project will not affect the cultural and religious diversity in the downtown,
as the use will change from office to residential.

Issue 13: “[...]JFurthermore, it is fundamentally wasteful and unenvironmental to
demolish a perfectly-useable church building [...].” [p. 5, 33]

Response 13: Demolition is often part of redevelopment. The current project was
reviewed by the Landmark Preservation Commission and deemed not to
meet the eligibility criteria for a historical resource. Although it might be
considered “environmental” if all the materials of the existing church
were incorporated into the new construction, the construction of 78 new
dwelling units in a LEED Gold or equivalent building that is located in
close proximity to transit, jobs, basic goods and services, and the UC
campus, and which will provide car share spaces, electric vehicle
charging spaces, secure parking for 40 bicycles, and transit benefits for
all the residents who will live within easy access to public transportation,
is consistent with the principals of the City’s Climate Action Plan and
also environmentally beneficial.

ALTERNATIVE ACTIONS CONSIDERED

Pursuant to BMC Section 23B.32.060.B, the Council may (1) affirm the ZAB decision
and dismiss the appeal, (2) set the matter for a public hearing, (3) remand the matter to
the ZAB.

Action Deadline:

Pursuant to BMC Section 23B.32.060.C, if none of the three actions described above
has been taken by the Council within 30 days from the date the appeal first appears on
the Council agenda (not including Council recess), then the decision of the Board shall
be deemed affirmed and the appeal shall be deemed denied.

CONTACT PERSONS

Debra Sanderson, Land Use Planning Manager, Planning & Development Department,
(510) 981-7411

Leslie Mendez, Associate Planner, Planning & Development Department, (510) 981-
7426

Attachments:
1: Resolution
Exhibit A: Findings and Conditions
Exhibit B: Project Plans dated May 27, 2011
2: Appeal Letter dated April 1, 2013
3: ZAB Staff Report, dated March 14, 2013
4: Index to Administrative Record
5: Administrative Record
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RESOLUTION NO. ##,###-N.S.

AFFIRMING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF USE PERMIT
NO. 12-10000017 TO DEMOLISH A CHURCH AND CONSTRUCT A SIX-STORY, 78-
UNIT, APARTMENT BUILDING WITH A MIX OF ONE, TWO, AND THREE BEDROOM
UNITS AND BASEMENT LEVEL PARKING WITH 34 PARKING SPACES IN THE
DOWNTOWN MIXED USE (C-DMU) BUFFER AREA ZONING DISTRICT AND
DISMISSING THE APPEAL

WHEREAS, on May 4, 2012 Dave Johnson, architect, filed an application on behalf of
Bill Schrader and the Austin Group LLC (“applicant”) for a Use Permit to construct a
multi-unit apartment building at 2024 Durant Avenue and 2025 Channing Avenue
(“project”); and

WHEREAS, on July 19, 2012, the Design Review Committee held a public meeting for a
project preview, heard public testimony, discussed the project, and made design
recommendations; and

WHEREAS, on August 16, 2012 the Design Review Committee held a public meeting,
heard public testimony, discussed the project, and continued the item; and

WHEREAS, on September 6, 2012 the Landmarks Preservation Commission held a
public meeting, heard public testimony, discussed the demolition of the existing church,
and project, and took no action to initiate a Landmark or Structure-of-Merit designation;
and

WHEREAS, on September 20, 2012, the Design Review Committee held a public
meeting, heard public testimony, discussed the project, and gave it a favorable
recommendation; and

WHEREAS, on November 19, 2012, the applicant submitted a revised density bonus
project; and

WHEREAS, on December 10, 2012, staff deemed this application complete; and

WHEREAS, on December 13, 2012, the Design Review Committee held a public
meeting, heard public testimony, discussed the revised project, and gave it a favorable
recommendation; and

WHEREAS, on January 10, 2013, staff posted notices in the project vicinity and mailed
public hearing notices to neighborhood groups with an interest in this area, and all
property owners and occupants within 300 feet of the project site; and

WHEREAS, on January 24, 2013, the Zoning Adjustments held a public hearing and
continued the hearing to February 28, 2013; and



WHEREAS, on February 14, 2013, staff posted notices in the project vicinity and mailed
public hearing notices to neighborhood groups with an interest in this area, and all
property owners and occupants within 300 feet of the project site; and

WHEREAS, on February 28, 2013, the Zoning Adjustments held a public hearing, the
applicant offered to resubmit the original (non-density bonus) project for consideration,
and the ZAB continued the hearing to March 14, 2013; and

WHEREAS, on March 14, 2013, the Zoning Adjustments held a public hearing and
approved Use Permit No. 12-10000017; and

WHEREAS, on March 19, 2013, the notice of the ZAB decision was issued; and

WHEREAS, on April 1, 2013, Stephen Stine filed an appeal signed by over 25
neighbors with the City Clerk; and

WHEREAS, attached hereto are the findings and conditions adopted by the ZAB
(Exhibit A); and project plans (Exhibit B) that are included by reference as though fully
incorporated herein; and

WHEREAS, on June 25, 2013, the Council considered the record of the proceedings
before the ZAB, and the staff report and correspondence presented to the Council, and,
in the opinion of this Council, the facts stated in, or ascertainable from this information,
do not warrant further hearing.

NOW THEREFORE, BE IT RESOLVED that the Council of the City of Berkeley hereby
adopts the findings made by the ZAB in Exhibit A, affirms the decision of the ZAB to
approve Use Permit No. 12-10000017, adopts the conditions in Exhibit A and the
project plans in Exhibit B, and dismisses the appeals.

Exhibits
A: Findings and Conditions
B: Project Plans dated March 1, 2013
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