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Office of the City Manager
ACTION CALENDAR

June 25, 2013

To: Honorable Mayor and Members of the City Council

From: Christine Daniel, City Manager

Submitted by: Eric Angstadt, Director, Planning & Development

Subject: ZAB Appeal: 2360 Telegraph Avenue

RECOMMENDATION

Adopt a Resolution affirming the decision of the Zoning Adjustments Board (ZAB) to
approve Use Permit No. 12-10000037 to establish a Quick Service Restaurant (QSR)

exceeding the C-T District’s limitations on the number and size of such restaurants, with
incidental beer and wine service and hours of operation until 2 a.m.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS

On January 10, 2013, the Zoning Adjustments Board (ZAB) held a public hearing and
approved the application by a 6-0-0-3 vote (Yes: Allen, Alvarez-Cohen, Feller, Hong,
Kopelson, Tregub; No: None; Abstain: None; Absent: Groves, Mikiten, Williams). On
January 15, 2013, staff issued the notice of the ZAB decision. On January 29, 2013, the
appeal period ended without any appeal being filed, and on January 30, 2013, staff
issued the Use Permit. On March 24, 2013, staff received a letter from Alex Popov,
representing the Telegraph Restaurant Association, which raised several issues about
public noticing for the project. Staff investigated the complaint and determined that the
pre-application poster had not been posted prior to the filing of the application, and that
the ZAB hearing notice had not been sent to the Central Library. Staff determined it
would be in the best interests of the City to cure and correct these issues by re-issuing
the notice of the ZAB decision, which occurred on April 11, 2013. On April 25, 2013, Mr.
Popov, Jahanshah Jowharchi, Linda Gilman, Jimmy Shamieh, and 23 others filed an
appeal with the City Clerk. The Clerk set the matter for review by the Council on June
25, 2013.

BACKGROUND

The proposed project would change an existing ground-floor commercial space,
previously occupied by a retail use, to a QSR (i.e., a restaurant with customer seating
but limited table service) with a seating capacity of approximately 150 and a floor area
of 4,647 square feet, plus an upper-level storage area. According to statements by the
applicant, the restaurant would serve “salads, gourmet pizza, and pasta” and would be
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operated by Ken Sarachan, the property owner. The restaurant would also serve beer
and wine under a Type 41 Alcoholic Beverage Control (ABC) license, which allows beer
and wine sales for on-site consumption only.

The ZAB’s approval included Use Permits to exceed the C-T District’s limits of 30 total
QSRs and 1,500 square feet for an individual QSR. According to Planning Department
records, there are 47 existing QSRs in this District; the project would increase this
number to 48. The ZAB’s approval also included a Use Permit to allow the restaurant to
operate until 2 a.m., seven days per week, and an Administrative Use Permit to allow
incidental beer and wine service.

Among its other findings, the ZAB found that the project would be consistent with the
purposes of the C-T District for the following reasons:

e The project would help satisfy demand for relatively fast, affordable food by
University students and staff, and residents of the surrounding neighborhoods.

e The project would serve District residents and the University population but
would not generate a high volume of vehicular traffic given that the vast majority
of customers would arrive on foot due to the proximity of the University and other
institutions, and high density residential neighborhoods located in the vicinity.

¢ QSRs do not currently “dominate” this District. Less than 25 percent (47) of the
approximately 200 ground-floor commercial spaces in the District are devoted to
this use, and the addition of one more Quick Service Restaurant would not cause
this use to dominate. In addition, QSRs comprise approximately 58 percent of the
total food service uses (47 out of 81). Therefore, there would continue to be
adequate variation within the food service category after approval of the
proposed restaurant. In addition, total food service uses (including carry-out and
full-service restaurants) would constitute less than half of the total ground-floor
spaces in the District.

e The subject tenant space is currently vacant (except for storage by the owner),
and therefore the project does not displace any existing business. While there
appears to be a general trend in the District toward conversion of retail spaces to
food service, there are retail uses nearby that do supply more basic
neighborhood goods, such as Sam’s Market and Walgreen'’s, and these uses do
not appear to have been adversely impacted by the increasing number of food
service uses.

Regarding the proposed alcohol sales and hours of operations, the ZAB found that
potential adverse impacts from these components of the project would be addressed by
the following requirements (among others), which were developed with input from the
Police Department:
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e ABC-sponsored training for employees serving alcohol

e Monitoring of customer activity on the adjacent sidewalk by the establishment

e Participation in the Police Department’s Crime Prevention Through
Environmental Design (CPTED) survey

e Use of non-disposable glassware for alcoholic beverages

e A prohibition on renting out the premises to third-party “promoters” for any
special events or parties

Please refer to the attached ZAB reports for further background.

RATIONALE FOR RECOMMENDATION

The issues raised in the appellants’ letter, and staff’'s responses, are as follows. For the
sake of brevity, the appeal issues are not re-stated in their entirety; please refer to the
attached appeal letter for full text. The numbers used below are from the appeal letter,
except that in the case of long paragraphs containing multiple issues or points, staff has
divided these into separate issues (e.g., 1.1, 1.2, etc.).

Issue 1.1:

Response 1.1:

“...conversion to a Food Use will further erode the diversity of the C-T
District. ... The District is already oversaturated with restaurants and
quick service establishments in particular.” [p. 1 of attached appeal
letter]

When the C-T “quota system” was established in the 1980s, the limit on
QSRs was set at 30, even though there were already 43 legal QSRs.
There was no provision for establishing additional QSRs until 2007,
when the Council amended the Zoning Ordinance to allow additional
QSRs with a Use Permit and a finding that “granting an exception [to the
numerical limit] will result in enhancement of the purposes of the District”
(BMC Section 23E.56.090.E.1). One of the reasons cited for this
amendment was the high number of vacant commercial spaces in the
District. Since the amendment, four additional QSRs have been
approved, increasing the total to 47.

As stated in C-T Purpose G, the quota system is intended to “encourage
a mix of goods and services which will preclude the dominance of any
one type of use and which will produce variations within the same
category of uses.” The Zoning Ordinance does not provide any guidance
or standards as to what would constitute “dominance” by a type of use.
As discussed in Finding 3.G and 3.P, the ZAB found that this purpose
would be met, because QSRs would occupy less than 25 percent of the
approximately 200 commercial spaces in the District and less than 60
percent of the 81 total food service uses, and total food service uses
would constitute less than half of the total spaces in the District. In
addition, the ZAB found that while the number of food service uses has
increased in recent years, there are retail uses nearby that continue to

Page 3



ZAB Appeal: 2360 Telegraph Avenue ACTION CALENDAR

Issue 1.2:

Response 1.2:

June 25, 2013

supply basic neighborhood goods, such as Sam’s Market and
Walgreen’s, and these uses do not appear to have been adversely
impacted by the increasing number of food service uses.

Unlike the ZAB’s finding, the appellants do not acknowledge the
relationship between the number of food service uses and the total
number of commercial spaces, nor do they offer any analysis or rationale
as to why they believe there is an excessive number of food service
uses in the District. Merely citing the total number of food service uses,
as the appellants do, does not provide adequate evidence of
“oversaturation.” As discussed in the following response, staff has
identified additional food service uses that were not included in the
ZAB’s findings, but these additional uses do not undermine the findings.

“By our count, as of the date of this letter, there are 51 Quick Service
restaurants existing and a whopping total of 95 restaurants and food
establishments in the C-T District.” [p. 1]

Staff has compared the list of food service establishments provided by
the appellants against the Planning Department’s records, and has
conducted a field survey to document existing uses. Based on this
survey, staff has determined that the total number of legal food service
establishments in the District appears to be 101, 20 more than stated in
the ZAB’s findings. These omissions resulted from restaurants operating
before quotas were established that were never on the list, changes in
rules for grocery stores, and failures to update the list after approving a
new restaurant. Staff has been retrained to ensure the list is kept up-to-
date moving forward, and results of an ongoing investigation will
recommend further actions to clarify the list.

The increased total number of food service establishments does not
invalidate the ZAB'’s findings, however, because staff has also
determined that the total number of commercial spaces in the District is
actually 219, where the findings stated “approximately 200.” Food
service uses now occupy 46 percent (101 of 219) of the commercial
spaces in the District. Therefore, the ZAB’s finding that “total food
service uses would constitute less than half of the total ground-floor
spaces in the District” remains accurate.

Staff has also determined that the number of legal existing QSRs in the
ZAB’s findings (47) remains accurate. Because the total number of food
service uses has increased, the percentage devoted to QSRs would be
less than stated in the ZAB'’s findings, 47.5 percent rather than 58
percent. In addition, food service uses would be more evenly distributed
between the three zoning categories than stated in the ZAB’s findings.
Carry Out Food Stores (COFS) would occupy 23.8 percent of total food
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Issue 1.3:

Response 1.3:

June 25, 2013

uses, QSRs 47.5 percent, and Full Service Restaurants (FSRs) 28.7
percent. Based on the numbers in the ZAB findings, these percentages
would be 14.8, 58 and 27.2, respectively. Therefore, the ZAB’s findings
that “the addition of one more Quick Service Restaurant would not cause
this use to dominate,” and “there would continue to be adequate
variation within the food service category after approval of the proposed
restaurant” remain accurate.

The appellants’ number (51) is higher than staff's because it includes 13
establishments that were approved as Carry Out Food Stores (COFS) or
Full Service Restaurants (FSRs) but are operating as QSRs without City
approval (e.g., the COFS have added seating). These unauthorized
QSRs should not be considered in the findings for this permit. The
appellants also included the proposed “Mad Monk” restaurant at 2454
Telegraph (recently approved by the ZAB) as a QSR, although it was
approved as an FSR. The appellants’ QSR count differs from staff’s by
only four (rather than 14) because the appellants counted eight QSRs as
either COFS or FSRs, and because two existing QSRs were not counted
(Blondie’s Pizza, and an approved but vacant QSR at 2525 Dwight). It
should also be noted that the appellants double-counted the FSRs at
2556 Telegraph, Suite 14 and 2566-B Telegraph (by counting both the
previous and current tenants), and erroneously counted Walgreen’s
“Café W” as a COFS when it is classified as retail because it does not
prepare food on-site.

In summary, based on staff’s research, the ZAB’s findings were correct
as to the number of legal QSRs, the degree of variation within the food
service category, and the percentage of commercial spaces occupied by
food service uses, and the appellants’ data do not undermine these
findings.

“Existing restaurants are increasing real financial pain as a result of
increased competition. Several restaurants have recently closed....
Existing food use tenants pay higher rent than nonfood locations and a
as a result, conversion of nonfood to food use places existing food
establishments at a competitive disadvantage. [p. 1]

Protection of existing businesses from competition from other
businesses within the same land use category is beyond the scope of
the Zoning Ordinance. While C-T Purpose D discourages “displacement
of businesses that supply neighboring residents with essential goods
and services,” this would not include restaurants, which have adequate
overall demand and generally are not in danger of displacement by other
uses. As stated in ZAB Finding 3.P, the subject tenant space is currently
vacant (except for storage by the owner), and therefore the project does
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Issue 2.1:

Response 2.1:

Issue 2.2:

Response 2.2

Issue 2.3:

June 25, 2013

not displace any existing business. Also see Response 2.3 regarding the
former retail tenant.

The appellants disagree with ZAB Finding 3.A, which states that C-T
Purpose A (“Implement the General Plan’s designation of Avenue
Commercial for this area”) “is broad and does not have specific
applicability to the proposed project.” The appellants cite text in the
General Plan Land Use Element which discusses the purpose of the
quota system, arguing that this text “has direct applicability to this
project.” [pp. 1-2]

It should be noted that the appellants have misquoted this finding,
stating “this project” rather than “this purpose.” Contrary to the
appellants’ assertion, this finding does not state that issues and policies
addressed by the quota system are not applicable to the project, but
instead that C-T Purpose A is not directly applicable because it merely
states that the C-T District is intended to implement the General Plan,
without reference to any specific General Plan policies. Issues and
policies relevant to the quota system were addressed in several other
ZAB findings, including 3.G, 3.0, 3.P, and 8. Furthermore, the project’s
consistency with applicable General Plan policies was discussed in the
ZAB staff report.

The appellants disagree with ZAB Finding 3.B, which states that C-T
Purpose B (“Implement the Southside Plan’s designation for the
Telegraph Avenue Commercial Subarea.”) “is broad and does not have
specific applicability to the proposed project.” The appellants cite C-T
Purposes G, H, O and P (which were quoted in the Southside Plan), and
state, “This project goes against these very important issues defined in
the Southside Plan.” The appellants go on to reiterate Issues 1.1 and 1.2
regarding loss of diversity and the actual number of food service uses.

[p. 2]

Again, it should be noted that the appellants have misquoted this finding,
stating “this project” rather than “this purpose.” As with ZAB Finding 3.A,
this finding does not state that the C-T purposes cited by the appellants
are not applicable to the project, but instead that C-T Purpose B is not
directly applicable because it merely states that the C-T District is
intended to implement the Southside Plan, without reference to any
specific policies. The project’s consistency with the cited C-T purposes
was addressed in ZAB Findings 3.G, 3.H, 3.0, and 3.P. Furthermore,
the project’s consistency with applicable Southside Plan policies was
discussed in the ZAB staff report.

“2360 Telegraph was a very popular apparel store called Wet Seal which
provided a unique line of apparel and accessories to teenagers and
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Response 2.3:

Issue 2.4:

Response 2.4:

June 25, 2013

young adults. Currently there is no other retail store with a similar
offering. Issuance of this [QSR] Use Permit would ... effectively take an
attractive nonfood use location ideal for retail apparel off the market.” [p.
2]

Other than restrictions on alcohol, firearms, and other potentially
problematic products, and the quota limits on “gift/novelty” shops, the C-
T District does not regulate the types of products sold at a retail
establishment. Thus, even if the Wet Seal store were still in business,
the City could not require that it continue offering “unique” products, nor
could the City prevent the establishment of a new retail use offering
“non-unique” products (except for a “gift/novelty” shop).

Regarding the loss of an “ideal location for retail apparel,” the quota
system is not intended to reserve particular properties for particular
uses, but rather to “preclude the dominance of any one type of use” (C-T
Purpose G). As discussed in Response 1.1, approval of an additional
QSR would not cause QSRs to “dominate” the District, based on the
relatively high percentage of non-food uses remaining. In addition, a
relatively large number of apparel stores (at least 15) remain in the
District.

“As enforcement of the quota system has been relaxes [sic] we have
seen several food related businesses morph into quick service.” The
appellants cite the former C’est Café at 2490 Bancroft (now Subway)
and Café Botega at 2311 Telegraph (now Chipotle) as examples of such
“morphing.”

The appellants do not explain how they believe enforcement of the quota
system has been relaxed. As noted in Response 1.1, only four additional
QSRs have been approved since the Council allowed exceptions to the
quota to be granted in 2007. In 2011, the Council removed the limitation
on FSRs as part of the Southside Plan implementation, but whether this
has encouraged FSRs to morph into QSRs is a policy matter that is
beyond the scope of the current application.

As noted in Response 1.2, staff has identified a number of businesses
that appear to be unauthorized QSRs. Due to limited staff resources, the
City enforces zoning regulations primarily based on citizen complaints,
and therefore the City was unaware of these QSRs until staff conducted
a comprehensive survey in response to the appellants’ claims regarding
the number of existing restaurants. The high number of unauthorized
QSRs can be attributed largely to (1) the ease with which a COFS can
add a small amount of seating (e.g., Cream at 2399 Telegraph) and
thereby be classified as a QSR, and (2) the subtle distinction between
QSRs and FSRs, whereby an FSR is classified as a QSR simply by
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Issue 2.5:

Response 2.5:

Issue 3:

Response 3:

June 25, 2013

requiring customers to order food and pay before sitting down. These
are larger policy matters that are beyond the scope of the current
application.

Regarding 2490 Bancroft (formerly C’est Café), this location already
appears on the Planning Department’s quota list as a QSR and was
therefore taken into account in the analysis supporting the ZAB’s
findings. Many cafes meet the definition of QSR in BMC Section
23F.04.010, because they serve food or beverages for immediate
consumption on the premises, require payment prior to consumption,
and provide limited or no table service. Any café operating in this
manner is classified as a QSR and may be changed to more
conventional types of QSRs (e.g., Subway) without a Use Permit.

Regarding 2311 Telegraph (formerly Café Botega), according to
Planning Department records, Café Botega operated as an FSR at this
location from 1985 to 1994. Although it had been listed in the “Café and
Coffee House” category (a quota category that was removed from the
Zoning Ordinance in 1999), staff reclassified the use as FSR in 1994
after confirming it had been described as such in a 1985 Use Permit
application. The existing QSR (Chipotle) was approved in error, but as a
legal use it has been included in the total of 47 QSRs previously
discussed. Another QSR at 2307 Telegraph has changed to a COFS, so
there is no net increase in the QSR number due to this error.

The appellants reiterate Issues 1.1 and 1.2 regarding loss of diversity
and the actual number of food service uses.

See Responses 1.1 and 1.2.

“The issuance of this permit would create the largest ground floor
restaurant in the District. ...this [QSR] would be more than three times
larger than the size limit of 1,500 sq. ft. for such uses set by the BMC.”

The C-T District explicitly allows the limit of 1,500 square feet to be
exceeded with a Use Permit, and does not impose any additional size
limit once the Use Permit is granted. BMC Section 23E.56.040.B states,
“The Board may approve a Use Permit to exceed the limitations in this
Section (either numeric limitation or floor area) if it makes the findings
under Section 23E.56.090.E.”

The ZAB made all required findings to exceed this limit (see Finding 8),
including a finding that the project “would not generate a high volume of
vehicular traffic given that the vast majority of customers would arrive on
foot due to the proximity of the University and other institutions, and high
density residential neighborhoods located in the vicinity” (see Finding
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3.D for full text). The appellants do not explain why the ZAB’s findings to
exceed this limit were not adequate or supported by substantial
evidence, or how the proposed restaurant size would create detriment to
the surrounding area.

Issue 4: “It is our belief that every time the ZAB issues a new food use permitin a
nonfood use location, there is a ‘taking’ of our property through a
diminished value of our equity in our food use permits.”

Response 4: This type of financial effect is not a taking under the law. There is no
property right to a specific rate of return on a business, or to it being
profitable, and a diminution in the potential future sales value of a
business does not constitute a taking as a matter of law.

ALTERNATIVE ACTIONS CONSIDERED

Pursuant to BMC Section 23B.32.060.B, the Council may (1) affirm the ZAB decision
and dismiss the appeal, (2) set the matter for a public hearing, (3) remand the matter to
the ZAB.

Action Deadline:

Pursuant to BMC Section 23B.32.060.C, if none of the three actions described above
has been taken by the Council within 30 days from the date the appeal first appears on
the Council agenda (not including Council recess), then the decision of the Board shall
be deemed affirmed and the appeal shall be deemed denied.

CONTACT PERSONS
Debra Sanderson, Land Use Planning Manager, Planning & Development Department,
(510) 981-7411

Aaron Sage, Senior Planner, Planning & Development Department, (510) 981-7425

Attachments:
1: Resolution
Exhibit A: Findings and Conditions
Exhibit B: Project Plans dated August 18, 2012
2: Appeal Letter dated April 25, 2013
3: ZAB Staff Report, dated January 10, 2013
4: Index to Administrative Record
5: Administrative Record
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RESOLUTION NO. ##,###-N.S.

AFFIRMING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF USE PERMIT
12-10000037 TO ESTABLISH A QUICK SERVICE RESTAURANT IN THE
TELEGRAPH AVENUE COMMERCIAL (C-T) ZONING DISTRICT AND DISMISSING
THE APPEAL

WHEREAS, on September 13, 2012, Mark Thieme (“applicant”) filed an application for a
Use Permit to establish a Quick Service Restaurant (QSR) with incidental beer and wine
service and hours of operation until 2 a.m. at 2360 Telegraph Avenue (“project”); and

WHEREAS, on December 21, 2012, staff deemed this application complete; and

WHEREAS, on December 24, 2012, staff mailed and posted a Notice of Public Hearing
for the project in accordance with BMC Section 23B.32.020; and

WHEREAS, on January 10, 2013, the ZAB held a public hearing in accordance with
BMC Section 23B.32.030, and approved the project; and

WHEREAS, on January 15, 2013, staff issued the notice of the ZAB decision; and

WHEREAS, on January 29, 2013, the appeal period ended without any appeal being
filed, and on January 30, 2013, staff issued the Use Permit; and

WHEREAS, on March 24, 2013, staff received a letter from Alex Popov, representing
the Telegraph Restaurant Association, which raised several issues about public noticing
for the project; and

WHEREAS, staff investigated the complaint and determined it would be in the best
interests of the City to cure and correct any possible noticing issues by re-issuing the
notice of the ZAB decision; and

WHEREAS, on April 11, 2013, staff re-issued the notice of the ZAB decision to all
persons and organizations required under BMC Section 23B.32.020; and

WHEREAS, on April 25, 2013, Mr. Popov, Jahanshah Jowharchi, Linda Gilman, Jimmy
Shamieh, and 23 others filed an appeal of the ZAB decision with the City Clerk; and

WHEREAS, on June 25, 2013, the Council considered the record of the proceedings
before the ZAB, and the staff report and correspondence presented to the Council, and,
in the opinion of this Council, the facts stated in, or ascertainable from this information,
do not warrant further hearing.



NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
Council hereby adopts the findings made by the ZAB in Exhibit A, affirms the decision of
the ZAB to approve Use Permit No. 12-10000037, adopts the conditions in Exhibit A
and the project plans in Exhibit B, and dismisses the appeals.

Exhibits
A: Findings and Conditions
B: Project Plans dated August 18, 2012
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2360 Telegra

Exhibit A - Finding & Conditions

Page 1 of 12
ATTACHME T 1

FINDINGS AND CONDITIONS
JANUARY 10, 2013

Use Permit #12-10000037 to establish a Quick Service Restaurant of 4,647
sq. ft. {plus storage), exceeding the C-T District’s limitations on the
number and size of such restaurants, with incidental beer and wine
service and hours of operation until 2 a.m.

CEQA FINDINGS

1.

The project is categorically exempt from the provisions of the California Envircnmental
Quality Act (CEQA, Public Resources Code §21000, ef seq. and California Code of
Hegulations, §15000, et seq.) pursuant to Section 15303 of the CEQA Guidelines
{("New Construction or Conversion of Small Structures”). Furthermore, none of the
exceptions in CEQA Guidelines Section 15300.2 apply, as follows: {a) the site is not
located in an environmentally sensitive area, (b) there are no cumulative impacts, {c)
there are no significant effects, (d) the project is not located near a scenic highway, (e)
the project site is not located on a hazardous waste site pursuant to Government Code
Section 65962.5, and (f) the project will not affect any historical resource as defined in
CEQA Guidelines Section 15064.5.

GENERAL NON-DETRIMENT FINDING

2.

Pursuant to Berkeley Municipal Code Section 23B.32.040, the Zoning Adjustments
Board finds that the proposed project, under the circumstances of the particular case
existing at the time at which the application is granted, will not be detrimental {o the
health, safety, peace, morals, comfort, or general welfare of persons residing or
working in the area or neighborhood of such proposed use or be detrimental or
injuricus to property and improvements of the adjacent properties, the surrounding
area or neighborhood, or to the general welfare of the City, for the following reasons:

A. The project would be consistent with the purposes of the C-T District, as described
in Finding 3 below.

B. The project would enhance the weli-being of users of the District, and the economic
vitality of the District, by occupying a vacant commercial space, establishing a
iocally owned business, and helping satisfy the high demand for Quick Service
Restaurants in this District.

. The project does not alter the exterior of the existing structure, other than new
signhage and windows, and therefore will help preserve the existing physical
character of the commercial district.
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FINDINGS AND CONDITIONS 2360 Tel B ALAuE
Page 2 of 12 Jdanuary 16, 2013
. Potential adverse impacts from the proposed alcohol sales and hours of operation

will be addressed by requiring aicohol sales 1o be terminated one hour before
closing time, requiring training for employees serving alcohol, requiring the
establishment to monitor customer activity on the adjacent sidewalk, and other
requirements included in the following conditions.

OTHER REQUIRED FINDINGS

3.

Pursuant to Berkeley Municipal Code Section 23E.56.080.8.1, the Zoning Adjustments
Beard finds that the project is compatible with the purpeses of the C-T District, as
follows:

A

implement the General Plan's designation of Avenue Commercial for this area.

Analysis: This purpose is broad and does not have specific applicability to the
proposed project.

implement the Southside Plan’'s designation for the Telegraph Avenue Commercial
Subarea.

Analysis: This purpose is broad and does not have specific applicability to the
proposed project.

Regulate development in the Telegraph Area Commercial District in order to satisfy
the needs of the population groups using the District, especially the University
population and the surrounding resident population.

Analysis: The project would help satisfy demand for relatively fast, affordable food
by University students and staff, and residents of the surrounding neighborhoods.

. Encourage the availability of a variety of goods and services which serve residents

in the District and the University population but do not generate a high volume of
vehicular traffic.

Analysig: The project would serve District residents and the University population
but would not generate a high volume of vehicular traffic given that the vast
majority of customers would arrive on foot due 1o the proximity of the University
and other institutions, and high density residential neighborhoods located in the
vicinity. Due to the nature of the neighborhood and its proximity to the University, it
is unlikely that the project would generate a substantial number of vehicle trips
specifically to this site.

. Allow for uses which maintain the cultural quality of the District giving it its regional

appeal without generating substantial vehicular traffic.

File: 3 ANDUSEWrojects by AddressiTelegraphi 23800 12-1000033ADRCUMENTS FINALSWAB 2013-01-1002013-01-
10 _ZAB_FC_2380 Telegraph docx
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January 10, 2013 Page 3of 12

Analysis: See previous response regarding traffic. The existing adjacent tenants
woulld remain, thereby maintaining the existing culiural quality of the District.

F. Discourage uses which because of size, the type of the products sold, vehicular
traffic generated or other considerations, are more appropriately located elsewhere
in the City.

Analysig: See analysis for Purpose D regarding traffic. Although the proposed
types of food are already available at other restaurants in the area, it appears
based on the application that there is unmet demand for these preoducts. In any
avent, the ZAB's decision should not be based on the type of food sold, because
this could be changed in the future without any further discretionary review by the
City required.

(. Encourage a mix of goods and services which will preclude the dominance of any
one type of use and which will produce variations within the same category of uses.

Analysis: Quick Service Restaurants do not currently “"dominate” this District. Less
than 25 percent {(47) of the approximately 200 ground-floor commercial spaces in
the District are devoted {o this use, and the addition of one more Quick Service
Restaurant would not cause this use to dominate. In addition, Quick Service
Restaurants comprise approximately 58 percent of the total food service uses (47
out of 81). Therefore, there would continue {o be adequate variation within the food
service category after approval of the proposed restaurant. in addition, total foed
service uses would constitute less than half of the total ground-floor spaces in the
District.

H. To encourage the establishment and maintenance of uses which will satisfy the
needs of all age groups and attract a range of users and interests.

Analysis: See analysis for Purposes C and k. Providing an additional Quick
Service Restaurant would belp ensure that the food needs of all age groups and
users are satisfied.

. Encourage the creation of additional housing in the District which is affordable,
including housing for those who work or study nearby.

Analysis: Not applicable to this project.

J. Encourage those uses and structural architecture that reinforce, and discourage
those uses and architecture that interrupt, the pedestrian crientation of the District.

Analysis: The project would reinforce the pedestrian orientation of the District
because it would draw the vast majority of its customers from sumounding
residential and institutional uses.
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K. Encourage mixed Commercial and Residential Uses.
Analysis: The project is located in an existing mixed-use building.

L. Encourage the construction of new housing in mixed use development on vacant
properties and surface parking lots.

Analysig: Not applicable to this project.

M. Encourage the redevelopment of single-story structures that are not historically
significant resources with housing and mixed use development.

Analysig: Not applicable to this project.

N. Protect and enhance historically and architecturally significant buildings by
ensuring that new development and alterations complement their existing
architectural character.

Analysis: Not applicable to this project.

. Encourage the establishment and survival of amall, iocally-owned businesses,
thereby contributing to the vitality and diversity of the District.

Analysis: As noted earlier, according 1o the applicant, the restaurant will be owned
and operated by Ken Sarachan, who is locally based and aiso owns other
businesses on Telegraph. By contrast, the former tenant was a naticnai chain
based in Orange County, California. While the size of the subject space is relatively
large, there are several commercial spaces on Telegraph that are comparable in
size or larger, including the three-story retail building to the north.

. Discourage the type of Commercial Use whose establishment will contribute to the
displacement of businesses that supply neighboring residents with essential goods
and services.

Analysis: The subject tenant space is currently vacant (except for siorage by the
owner), and therefore the project does not displace any existing business. The type
of retail conducted by the former tenant, Wet Seal, could not be characterized as
an “essential” good or service. While there appears to be a general trend in the
District toward conversion of retail spaces to food service, there are retail uses
nearby that do supply more basic neighborhood goods, such as Sam's Market and
Walgreen's, and these uses do not appear to have been adversely impacted by the
increasing number of food service uses.

(3. Ensure that new buildings, additions and renovations harmonize with and enhance
the unigue character of the District.

File: 3 ANDUSEWrojects by AddressiTelegraphi 23800 12-1000033ADRCUMENTS FINALSWAB 2013-01-1002013-01-
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Analysis: Not applicable to this project.

K. Provide environmental protection for the residents of mixed residential commercial
structures and surrounding residents from such detriments as noise, fumes and
litter.

Analysis: The permit, if approved, would include a condition of approval requiring
adequate controls for smoke and odors from cooking, as well as monitoring of the
sidewalk to prevent litter and excessive noise. See under "Alcohol Service” for
further discussion of noise impacts.

S. Preserve the ethnic diversity of the resident population and users of the District and
of the types of businesses providing ethnically diverse goods and services in the
District.

Analysis: See analysis for Purposes F and P. The project would not displace any
existing businesses, and the former business could not be characterized as
contributing to the District's ethnic diversity.

T. Protect and encourage the development of properties accessible to the disabled for
both residential and Commercial Use.

Analygig: All tenant improvements within the subject tenant space would have to
comply with the accessibility requirements of the California Building Code.

U. Discourage uses which are widely available in other shopping Districts throughout
the Bay Area and detract from the unique type and mix of goods and services
available in the District.

Analysis: See analysis for Purposes F, G, P and S. Although Quick Service
Restaurants are widely available in other shopping Districts and throughout the Bay
Area, the proposed business would be locally owned and operated, and wouid
serve the specific needs of the C-T District. As noted in the analysis for Purpose G,
there would continue to be an appropriate mix of goods and services in the District
after approval of this project.

4, Pursuant to Berkeley Municipal Code Section 23E.56.000.8.2, the Zoning Adjustments
Board finds that the project will encourage and maintain the present street frontage of
the District, will not interfere with the continuity of retail or compatible service facilities
at the ground level and will not interrupt a continuous wall of building facades, because
the project does not include any substantial exterior alterations.

5. Pursuant to Berkeley Municipal Code Section 23E.56.090.B.3, the Zoning Adjustments
Board finds that the project is compatible in design and character with the District and
the adjacent residential neighborhoods, because it does not include any substantial
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exterior alterations, is compatible with the purposes of the District as discussed in
Finding 3 above, and the use is similar {o existing commercial uses in the District.

6. Fursuant to Berkeley Municipal Code Section 23E£.56.090.8 4, the Zoning Adjustmenis
Board finds that the project will not generate traffic or parking demand significantly
beyond the capacity of the Commercial District or significantly increase impacts on
adjacent residential neighborhoods, as discussed in Finding 3, Purpose D,

7. Fursuant to Berkeley Municipal Code Section 23E.56.090.C, the Zoning Adjustmenis
Board finds that the extended hours will not generate excessive noise, traffic or
parking problems affecting the well-being of the residents of the District, because the
astablishment will not offer live entertainment and will not create a "har atmosphere”
leading to excessive noise and other problems. The applicant has worked with the
Police Depariment and Planning staff to identify appropriate restrictions to ensure that
proposed alcohol service and hours of operation do not create adverse impacts on the
neighborhood. These include requirements for ABC training for servers, participation in
the Police Department’'s Crime Prevention Through Environmental Design (CPTED)
survey, and use of non-disposable glassware for alcoholic beverages.

8. Pursuant to Berkeley Municipal Code Section 23E.56.080.&, the Zoning Adjustments
Board grants a Use Permit to exceed the numerical and fioor area limitations of the C-
T District, based on the following findings:

1. Granting an exception will result in enhancement of the purposes of the District,
as discussed in Finding 3 above; and

2. Adverse parking and transportation impacts of the proposed use are negligible
or have been mitigated so as not to adversely affect circulation or parking
capacity on adjacent streets or in the immediate neighborhooed, as discussed in
Finding 3, Purpose [

9. Pursuant to Berkeley Municipal Code Section 23E.56.080.F, the Zoning Adjustments
Board finds that the project complies with the Southside Plan's adopted Mitigation
Meonitoring Program (MMP). There are ne mitigations in the MMP that apply to this
project.

STANDARD CONDITIONS OF APPROVAL FOR ALL PROJECTS
1. Conditions Shall ba Printed on Plans

The conditions of this Permit shall be printed on the first sheet of each plan set
submitted for a building permit pursuant o this Use Permit, under the title ‘Use Permit
{Conditions’. The second sheet may also be used if the first sheet is not of sufficient
size 1o list all of the conditions. The sheet(s) containing the conditions shall be of the
same size as those sheets containing the construction drawings; 8-1/2" by 11" sheets
are not acceptable.
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2. Applicant Responsible for Compliance with Conditions

The applicant shaill ensure compliance with ali of the following conditions, including
submittal to the project planner of required approval signatures at the times specified.
Failure to comply with any condition may result in construction being stopped,
issuance of a citation, and/or modification or revocation of the Use Permit.

3. Uses Approved Deemed te Exclude Other Uses (Section 238 .56.010)

A This Permit authorizes only those uses and activities actually proposed in the
application and excludes other uses and activities.

B. Except as expressly specified herein, this Permit terminates all other uses at
the location subject to it

4. Modification of Permits (Section 238.58.020)

No change in the use or struciure for which this Permit is approved is permitied unless
the Permit is modified by the Zoning Adjustiments Board, in conformance with Section
238.56.020.A.

Changes in the plans for the construction of a building or structure may be modified
prior to the completion of construction, in accordance with Section 238.56.020.0D. The
Zoning Officer may approve changes to plans approved by the Board, consistent with
the Board's policy adopted on May 24, 1978, which reduce the size of the project. The
Zoning Officer may alse approve a maximum two-foot variation fo Board approved
plans, provided that such variation does not increase a structure’'s height, reduce the
minimum distance to any property line, and/or conflict with any special cbjective
sought by the Board.

5. Plans and Representations Become Conditions (Section 238.56.030)

Except as expressly specified herein, the site plan, floor plans, building elevations and
any additional information or represeniations submitted by the applicant during the
Staff review and public hearing process leading o the approval of this Permit, whether
oral or written, which indicated the proposed structure or manner of operation are
deemed conditions of approval.

6. Subject to all City and Other Regulations {Section 23B.56.040)

The approved use and/or construction are subject to, and shall comply with, ali
applicable City Ordinances and laws and regulations of other governmental agencies.

7. Exercised Permit for Use Survives Vacancy of Property (Section 238.56.080)
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Once a Permit for a use is exercised and the use is established, that use is legally
recognized, even if the property becomes vacant, except as set forth in Standard
Condition #8 below.

Exercise and Lapse of Permits (Section 23B8.56.100)

A A permit for the use of a building or a property is exercised when, if required, a
valid City business license has been issued, and the permitted use has
commenced on the property.

B. A permit for the construction of a building or structure is deemed exercised
when a valid City building permit, if reguired, is issued, and construction has
fawfully commenced.

C. A permit may be declared lapsed and of no further force and effect if it is not
exercised within one year of its issuance, except that permits for construction or
alteration of structures or buildings may not be declared lapsed if the permittes
has {1) applied for a building permit or (2} made substantial good faith efforis to
obtain a building permit and begin construction, even if a building permit has not
been issued and/or construction has not begun.

The applicant shall hold the City of Berkeley and its officers harmiess in the event of
any legal action related to the granting of this Permit, shall cooperate with the City in
defense of such action, and shall indemnify the City for any award of damages or
attorneys fees that may resull.

CONDITIONS BY PROJECT TYPE

ALCOHOLIC BEVERAGE SERVICE CONDITIONS {on-site)

10.

11.

12.

Alcoholic beverage service shall be “incidental” to the primary food service use, as
defined in Zoning Ordinance 23F.04.010. An incidental use shall not exceed fwenty-
five percent (25%) of the floor area of the primary use, and if it consists of the
commercial sales of a different line of products or services than the primary use, such
incidental use may not generate gross receipts in excess of thirty-three percent {(33%)
of the gross receipts generated by the primary use. In addition, the California
Depariment of Alcohol Beverage Control (ABC) allows this aicohol use only as parn of
a "bona fide ealing place” making “actual and substantial sales of meals,” and
stringently enforces this requirement.

The establishment shall comply with all applicable regulations of the California
Depariment of Alcoholic Beverage Control.

The applicant shall comply with ABC regulations for License Type 41 {"On Sale Beer &
Wine — Eating Place”), which requires that the food establishment operate as a bona
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13.

14.

15.

16.

17.

18.

fide eating place, make actual and substaniial sales of meals during normal meal
hours, and that the establishment operate at least five days a week. In addition, the
applicant shall request that the ABC place the following conditions on the ABC permit
for this site, and this Use Permit shall only be operative for as long as these conditions
are placed on the associated ABC license:

a. The sale of alccholic beverages for consumption off the premises is strictly
prohibited;

b. There shall be no bar or lounge area upon the licensed premises maintained for
the sole purpese of sales, service or consumption of alccholic beverages directly to
patrons for consumption;

¢. During operating hours, 100% of the service area shall be designed and used for
and must possess the necessary utensils, and condiment dispensers with which to
serve meals 1o the public;

d. There shall be no exterior advertising or sign of any kind or type, including
advertising directed to the exterior from within, promoting or indicating the
availability of alcoholic beverages. Interior displays of aleoholic beverages or signs
which are clearly visible to the exterior shall constitute a violation of this condition.

A Berkeley Police Department Crime Prevention Through Environmental Design
({CPTED) survey shall be completed prior to obtaining a certificate of occupancy or
final inspection.

All employees selling and/or serving alcohol, or directly supervising such sales and/or
service, shall complete the Licensee Education on Alccohol and Drugs (LEAD)
program, or another equivalent program offered or certified by the California
Department of Alcoholic Beverage Control within 8 months of employment at the
establishment. Employees who have completed the course within the last five (5)
vears shall be exempt from this requirement.

Employees shall not serve alcoho!l 1o patrons who appear 10 be inebriated or ctherwise
unable to behave in an orderly manner upon consuming aicohol.

The service of alcohol shall be limited to beer and wine and limited to the hours of 9:00
a.m. — 2:00 am. seven days per week. The Zoning Adjustments Board or designee
shall approve any change in the hours of restaurant operations, of alcohol service, or
both. Hours of operation are subject to review and amendment by the Zoning
Adjustments Board as necessary to avoid detriment to the neighborhood or {0 achieve
conformance with revised City standards or policies.

Neither alcohol-dispensing facilities nor sign(s) advertising alcoholic beverages shall
be visible from the public right-of-way.

All alcohol served to patrons must be served in durable restaurant tableware — L.e. either
cups or glasses. No alcohol may be distributed in its original bottle or can, or in any other
potentially dispesable container.
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19.

20,

21,

22,

23.

24.

There shall be no service or consumption of alcohol in the public right-of-way.

No alcoho!l may be transporied off-site from the establishment to any other establishment
or to the public right-of-way.

The owner or operator of the establishment shall take reasonable measures to prevent
disturbances by patrons in the immediate vicinity. Such measures shall include signs
reminding patrons of nearby residences and requesis not {0 congregate or loiter near
such residences nor operate vehicles in a noisy manner on residential streets. The
operator shall give surveillance to public areas near the establishment, keep such
areas free of trash and litter, provide lighting, and otherwise attempt to prevent
conduct that might disturb the peace and quiet of residences in the vicinity.
Furthermore, the operator shall assume reasonable responsibility for ensuring that
patrons do not block the entrance or interfere with pedestrian activity on the adjacent
public sidewalk.

The applicant shall establish cash handling procedures to reduce the likelihood of
robberies and theft.

This Use Permit, including these and all other required conditions, shall be posted in
conspicuous location, available for viewing by any interested party.

The premises shall not be rented out to third-party "promoters” for any special events
or parties.

FOOD SERVICE CONDITIONS

{These reguirements are in addition to any other requirements under the City's Building,
Health or Fire Codes or by agencies such as the Alcoholic Beverage Control Department of
the State of California.  The applicant is responsible for contacting these and other
departments and agencies to identify and secure all applicable permits and licenses).

25.

26.

This permit is subject to review, imposition of additional conditions, or revocation if
factual complaint is received by the Zoning Officer that the maintenance or operation
of this establishment is viclating any of these or other required conditions or is
detrimental to the health, safety, peace, morals, comfort or general welfare of persons
residing or working in the neighborhood or is detrimental or injurious to property and
improvements in the neighborhood or 1o the general welfare of the City.

{Changes in the nature of the operation including, but not limited to, the addition of
seating beyond the capacity indicated in the application, expansion of hours beyond 2
a.m., and the addition of live entertainment, shall require modification of this permit (or
a new Use Permit, if required by the Zoning Ordinance) subject to approval by the
Zoning Adjustments Board.
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27. The approved floor plan, including the number of seats, shall be followed and the

28,

29.

30,

31.

32.

33.

34.

35.

operation shall be conducted as presented to the Board. The maximum occupancy
shall be as specified in the application unless ctherwise required by applicable
reqgulations.

Changes to the building's facade, including doors or windows, site plans, landscaping,
signage, and awnings are subject to Design Review and approval prior to issuance of
2 building permit.

The hours of operation of the restaurant pertion of the business shall be limited to: 7
am. to 2 am. {see Condition 16 above for further restrictions on alcchol service).
Hours of operation refer to arrival of the first patron and departure of the last patron.
Any change in the hours of operation shall be approved by the Zoning Adjustments
Board or designee. Hours of operation are subject to review and amendment by the
Zening Adjustments Board as necessary to aveid detriment to the neighborhood or to
achieve conformance with revised City standards or policies.

Cooking odors, noise, exterior lighting and operation of any parking area shall be
controlled so as o prevent verified complaints from the surrounding neighborhood.
This shall include noise created by employees working on the premises before or after
patrons arrive.

Smoke and odor control equipment approved by the City Environmental Health
Division and providing adequate protection to residential uses in the vicinity shall be
installed prior to issuance of an Occupancy Permil.

Garbage and trash containers that are suitably enclosed and screened from view shall
be provided subject to approval of the Zoning Officer, the Health Department and,
where applicable, the Design Review Planner. Any establishment selling beverages in
cans or bottles that are subject to the State of California Container Deposit Law shall
provide separate bins or cans for the placement of such cans or bottles to ensure
recycling of such confainers.

Containers used for the dispensing of prepared food shall identify the establishment.
Polystyrene foam food packing is prohibited by Section 11.60.030 of the Berkeley
Municipal Code.

Any establishment selling beverages in cans or bottles that are subject to the State of
California Container Deposit Law shall recycle such containers.

The operator of the restaurant shall place a waste receptacle near the entry way and
shall insure that garbage on the sidewalk in front of the establishment and within 50
feet thereof will be picked up pericdically during each day, so that the sidewalk
remains clean.
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36. The operator shall assume reascnable responsibility for ensuring that patrons do not
biock the entrance or interfere with pedestrian activity on the adjacent public sidewalk.

37.  The applicant shall comply with Berkeley Municipal Code Chapter 9.88, which requires
businesses with 10 or more employees o provide either (1} a program for excluding
emplovee transit expenses from taxable earings, (2) a transit subsidy equal to the
value of a monthly AC Transit bus pass, or {3} a shuttie service.
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FOR BOARD ACTION
JANUARY 10, 2013

2360 Telegraph Avenue

Use Permit #12-10000037 to establish a Quick Service Restaurant of 4,647
sq. . {plus storage), exceeding the C-T District’s limitations on the
number and size of such restaurants, with incidental beer and wine
service and hours of operation until 2 a.m.

. Application Basics

A. Land Use Designations:
o General Plan: Avenue Commercial
o Zoning: C-T, Telegraph Avenue Commercial

B. Zoning Permits Reguired:

o Use Permit to establish a Quick Service Restaurant of 4,647 square feet (plus
storage) exceeding the limits on the number and size of such uses (30
restaurants allowed, 47 existing; 1,500 sq. fi. size limit), under BMC Section
23E.56.040.8

» Administrative Use Permit to allow service of beer and wine incidental to food
service, under BMC Section 23&.56.030.A

o Use Permit to allow service of beer and wine until 2 a.m., seven days per week
{code othenwise allows 10 p.m., Sunday-Thursday, and 12 midnight, Friday-
Saturday), under BMC Section 23E.56.050

€. CEQA Determination: Categorically exempt pursuant o Section 15303 of the
CEGA Guidelines {"New Construction or Conversion of Small Structures”).

D. Parties Involved:
o Applicant/Architect  Mark Thieme, 77 Solano Square #134, Benicia, CA 94510

o Property Owner Ken Sarachan, 2401 Telegraph Ave., Barkeley, CA 94704

2120 Mikvia Street, Berkeley, CA 34704  Tel: 540.881.7410 TDD: 510.981.7474 Fax: 510.881.7420
Eumail: zab@ci. berkeley.ca.us
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Figure 2: Floor Plan
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Table 1: Land Uss information

Subject Property

Avenue Commercial

uses on ground floor)

Subject space: storage C-T
{formerly retail)
Other spaces: food service,
retail
Surrounding | North Retail C-T Avenue Commercial
Properiies
b South Food service, retail C-T Avenue Commercial
East Food service, retail C-T Avenue Commercial
West Parking garage {(commercial | C-T Avenue Commercial

Table 2: Special Characteristics

Alcohol Sales/Service

Yes incidental beer and wine service proposed.

Historic Resources

Mo Building is not a designated historic resource.
Other than new commercial signage, ho exlerior
changes are proposed.

Tabie 3: Preject Chronology

September 13, 2012

Application subimitted

December 21, 2012

Application deemed complete

December 21, 2012

Desian review approval posted

December 24, 2012

Public hearing notices mailed/posted

January 10, 2013

ZAE hearing

February 12, 2013

PSA deadline

. Project Setting

A. Neighborhood/Area Description:
The subject property is located on Telegraph Avenue, one block south of the UC
Berkeley campus. This portion of Telegraph is devoled primarily to retail and food
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V.

service uses, with some mixed-use buildings (apartments on the upper floors)and a
bank on the comer of Durant and Telegraph. A public parking garage with ground-
floor commercial uses abuts the property to the west.

Site Conditions:

The site is developed with a one-story, 7,920-square-foot commercial building with
three tenant spaces. The subject tenant space is the largest space, with a ground
floor area of 4,647 square feet and a storage mezzanine of approximately 1,100
square feet. The space was formerly occupied by a clothing retailer, Wet Seal, and is
currently being used for storage by Rasputin's, a nearby music store. The other
tenant spaces are occupied by Naan 'n’ Curry, an Indian restaurant, and Hi Times, a
retail store specializing in pipes and other smoking paraphernalia.

Project Description

The proposed project would change the existing retail space to a Quick Service
Restaurant (i.e., a restaurant with on-site customer dining but no table service) with a
seating capacity of approximately 150, The restaurant would serve “salads, gourmet
pizza, and pasta” {according to the applicant statement) and would be operated by Ken
Sarachan, owner of nearby Blondie's Pizza and Rasputin Records. The restaurant
would also serve beer and wine under a Type 41 Alcoholic Beverage Control (ABC)
license, which allows beer and wine sales for on-site consumption only.

Community Discussion

A

Neighbor/Community Concerns:

None received as of this writing. Any communications received prior 1o the hearing
will be forwarded o the ZAB at the hearing, with additional staff analysis as
necessary.

Committee Review:

None required. However, the project does require staff-level design review for
replacement of the existing windows. Notice of design review approval was posted
on December 21, 2012, Staff will notify the ZAB at the hearing if this decision is
appealed.

issues and Analysis

A. Key lssues:

1. Consistency with Purposes of Dstrict: As noted above, the C-T District limits the
number of Quick Service Restaurants to 30, although this limit may be exceeded
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with a Use Permit. In order to allow this, the Zoning Adjustments Board (ZAB)
must find that "granting an exception will result in enhancement of the purposes
of the District”, in addition to a second finding regarding parking and
transportation impacts, which is discussed in the following section. The purposes
of the District are as follows, along with staff's analysis of how the propesed
project would enhance each purpose:

A. Implement the General Plan’s designation of Avenue Commercial for this
area.

Analysis: This purpose is broad and does not have specific applicability to
the proposed project.

B. Implement the Southside Plan’'s designation for the Telegraph Avenue
Commercial Subarea.

Analysis: This purpose is broad and does not have specific applicability to
the proposed project.

. Reguiate development in the Telegraph Area Commercial District in order
to satisfy the needs of the population groups using the District, especially
the University population and the surrounding resident population.

Analvysis: The project would help satisfy demand for relatively fast,
affordable food by University students and staff, and residents of the
surrounding neighborhoods.

D. Encourage the availability of a variety of goods and services which serve
residents in the District and the University population but do not generate a
high volume of vehicular traffic.

Analysis: The project would serve District residents and the University
population but would not generate a high volume of vehicular traffic given
that the vast majerity of customers would arrive on foot due to the
proximity of the University and other institutions, and high density
residential neighborhoods located in the vicinity. Due to the nature of the
neighborhood and its proximity to the University, it is unlikely that the
project would generate a substantial number of vehicle trips specifically to
this site.

E. Allow for uses which maintain the cultural quality of the District giving it its
regional appeal without generating substantial vehicular traffic.

Analysis: See previous response regarding traffic. The existing adjacent
tenants would remain, thereby maintaining the existing cultural quality of
the District.
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F. Discourage uses which because of size, the type of the products sold,
vehicular traffic generated or cther considerations, are more appropriately
located elsewhere in the City.

Analvsis: See analysis for Purpeose D regarding traffic. Although the
propesed types of food are already available at other restaurants in the
area, it appears based on the application that there is unmet demand for
these products. In any event, the ZAB's decision should not be based on
the type of food sold, because this could be changed in the future without
any further discretionary review by the City required.

G. Encourage a mix of goods and services which will preclude the dominance
of any one type of use and which will produce variations within the same
category of uses.

Analysis: Quick Service Restaurants do not currently “dominate” this
District. Less than 25 percent (47) of the approximately 200 ground-ficor
commercial spaces in the District are devoted {o this use, and the addition
of one more Quick Service Restaurant would not cause this use 1o
dominate. In addition, Quick Service Restaurants comprise approximately
58 percent of the total food service uses (47 out of 81). Therefore, there
would continue to be adequate variation within the food service cateqgory
after approval of the proposed restaurant. In addition, total food service
uses would constitute less than half of the total ground-floor spaces in the
District.

H. To encourage the establishment and maintenance of uses which will
satisfy the needs of all age groups and attract a range of users and
interests.

Analysis: See analysis for Purposes C and k. Providing an additional
Quick Service Restaurant would help ensure that the food needs of all age
groups and users are satisfied.

. Encourage the creation of additional housing in the District which is
affordable, including housing for those who work or study nearby.

Analysis: Not applicable o this project.
J. Encourage those uses and structural architecture that reinforce, and

discourage those uses and architecture that interrupt, the pedestrian
orientation of the District.
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Analysis: The project would reinforce the pedestrian orientation of the
District because it would draw the vast majority of its customers from
surrounding residential and institutional uses.

K. Encourage mixed Commercial and Residential Uses.
Analysis: The project is located in an existing mixed-use building.

L. Encourage the consiruction of new housing in mixed use development on
vacant properties and surface parking lots.

Analysis: Not applicable to this project.

M. Encourage the redevelopment of single~siory structures that are not
historically significant resources with housing and mixed use development.

Analysis: Not applicable to this project.

N. Protect and enhance historically and architecturally significant buildings by
ensuring that new development and alterations complement their existing
architectural character.

Analysis: Not applicable 1o this project.

0. Encourage the establishment and survival of small, locally-owned
businesses, thereby contributing to the vitality and diversity of the District.

Analysis: As noted earlier, according to the applicant, the restaurant will be
owned and operated by Ken Sarachan, who is locally based and also
owns other businesses on Telegraph. By contrast, the former tenant was a
national chain based in Orange County, California. While the size of the
subject space is relatively large, there are several commercial spaces on
Telegraph that are comparable in size or larger, including the three-story
refail building to the north.

P. Discourage the type of Commercial Use whose establishment will
contribute to the displacement of businesses thatl supply neighboring
residents with easential goods and services.

Analysis: The subject tenant space is currently vacant (except for storage
by the owner), and therefore the project does not displace any existing
business. The type of retail conducted by the former fenant, Wet Seal,
could not be characterized as an "essential’ good or service. While there
appears to be a general trend in the District toward conversion of retail
spaces to food service, there are retail uses nearby that do supply more
basic neighborhood goeds, such as Sam's Market and Walgreen's, and
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these uses do not appear to have been adversely impacted by the
increasing number of food service uses.

Q). Ensure that new buildings, additions and renovations harmonize with and
enhance the unique character of the District.

Analysis: Not applicable 1o this project.

R. Provide environmental protection for the residents of mixed residential
commercial structures and surrounding residents from such detriments as
noise, fumes and litter.

Analysis: The permit, if approved, would include a condition of approval
requiring adequate controls for smoke and odors from cooking, as well as
menitoring of the sidewalk to prevent litter and excessive noise. See under
“Alcohol Service” for further discussion of noise impacts.

S. Preserve the ethnic diversity of the resident population and users of the
District and of the types of businesses providing ethnically diverse goods
and services in the District.

Analysis: See analysis for Purposes F and P. The project would not
displace any existing businesses, and the former business could not be
characterized as contributing to the District’s ethnic diversity.

T. Protect and encourage the development of properties accessible to the
disabled for both residential and Commercial Use.

Analysis: All tenant improvements within the subject fenant space would
have to comply with the accessibility requirements of the California
Building Code.

U. Discourage uses which are widely available in other shopping Districts
throughout the Bay Area and detract from the unique type and mix of
goods and services available in the Districl.

Analysis: See analysis for Purposes +, G, P and 5. Although Quick
Service Restaurants are widely available in other shopping Districis and
throughout the Bay Area, the proposed business would be locally owned
and operated, and would serve the specific needs of the C-T District. As
noted in the analysis for Purpose G, there would continue to be an
appropriate mix of goods and services in the District after approval of this
project.

2. Parking and Transporiation Impacts: The second required finding is that "Adverse
parking and transportation impacts of the proposed use are negligible or have
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been mitinated so as not to adversely affect circulation or parking capacity on
adjacent sireets or in the immediate neighborhood.” As discussed in the analysis
for Purpose D above, the project would not generate substantial automobile trips
because it is located in a high-density, pedestrian-oriented area and would draw
the vast majority of its customers from surrounding residential and institutional
uses within walking distance. It should be noted that the C-T District, unlike other
districts, does not require off-street parking due 1o its high level of pedestrian and
transit accessibility. Furthermore, the proposed business would be subject to the
City's Commuter Benefit Program Ordinance {(BMC Ch. 9.88), which requires
businesses with 10 or more employees to provide either (1) a program for
exciuding employee transit expenses from {axable eamings, (2} a transit subsidy
equal to the value of a monthly AC Transit bus pass, or {(3) a shuttle service.

3. Alcohol Service/Hours of Operation: An Administrative Use Permit is required for
incidental service (i.e., on-site consumption) of beer and wine at Quick Service
Restaurants in the C-T District. A Use Permit is required for uses with alcohol
service that propose to operate later than 10 p.m., Sunday through Thursday, or
12 midnight, Friday and Saturday. The proposed restaurant would serve beer and
wine for on-site consumption and would operate until 2 a.m., seven days per
week.

As with all uses involving alcoholic beverages, staff has requested input on the
proposed use from the Police Depariment. The Police Department reviewed the
application materials and issued a memerandum that expressed concemn
regarding “the potential for creating a bar atmosphere or aliowing a third-party
promoter to rent the facility” and “the hours of operation and the possibility of the
noise associated with .. large intoxicated crowds leaving the property.” However,
the Police Department did not reguest that the ZAB deny the application. See
Attachment 6 for the Police Department’'s memorandum.

In response o these concerns, staff has worked with the applicant and the Police
Department to clarify the intent of the proposal and to identify the following
conditions of approval that would help minimize the potential for detrimental
impacts:

e No live entertainment shall be permitted without specific authorization from
the ZAB.

e The premises shall not be rented out to third-party “promeoters” or for any
kind of special event or party without specific authorization from the ZAB.

e inorderto prevent a "bar atmosphere,” a condition of approval has been
included stating that alcohol sales may not exceed thirty-three percent
{33%) of the gross receipts generated by the primary food service use.
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e The owner or operator of the establishment shall take reasonable
measures to prevent disturbances by patrons in the immediate vicinity.
Such measures shall include signs reminding patrons of nearby
residences and requests not 1o congregate or loiter near such residences
nor operate vehicles in a noisy manner on residential streets. The operator
shall give surveillance to public areas near the establishment, keep such
areas free of rash and litter, provide lighting, and otherwise attempt to
prevent conduct that might disturb the peace and quiet of residences in the
vicinity.

Based on these conditions and further conversations with the applicant, the
Police Department’'s area coordinator stated in a subseguent communication that
the Police Department's concerns had been addressed (see Attachment 8).

Generally, over the last several vears, the City has relaxed the restrictions on
incidental alcohol service and hours of operation in the C-T District. As discussed
in the Southside Plan (e.g., Policies ED-B3 and ED-C3), the purpose of this policy
shift has been to promote economic vitality and help create a safer, more active
commercial district by allowing more businesses to remain open in the later
nighttime hours.

With appropriate restrictions in place to address aicohol-related problems, staff
believes that a relatively large new restaurant operating until 2 a.m. would help
achieve the policy goals discussed above. Siaff has included conditions of
approval that address alcohol-related impacts, such as requirements for ABC
training for servers, participation in the Police Department's Crime Prevention
Through Environmental Design (CPTED) survey, and use of non-disposable
glassware for alcoholic beverages.

B. General and Area Plan Consistency:

General Plan Policy Analysis: The 2002 General Plan contains several policies
applicable to the project, including the following:

Policy LU-27-Avenue Commercial Areas, Action £ Maintain and encourage a
wide range of community and commercial services, including basic goods and
services.

Analysis: See above analysis for purpose G.

Southside Plan Policy Analysis: The following policies of the adopted Southside
Flan are applicable to the project:

Policy ED-C1: Revise the Telegraph Avenue zoning quota system.
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A. Amend the zoning ordinance to eliminate the quota on full service restaurants
while ensuring that conversion of new full service restaurants to other food
service uses is not permitted.

B. Retain quotas on other types of food service establishments to maintain the
diversity of commercial uses in the Telegraph commercial district.

Analysis: These two policies support retention of the existing guota requiations for
Quick Service Restaurants. As discussed above, the project would be consistent
with these regulations.

Policy ED-C3: Better meet the needs of student residents by encouraging retail
uses, such as eating establishments and cafes, to keep later hours.

Analysis: See discussion of hours of operation in "Key issues”.

Vi, Recommendation

Because of the project’s congistency with the Zoning Ordinance, General Plan, and
Southside Plan, and minimal impact on surrounding properties, Staff recommends that
the Zoning Adjustments Board APPROVE Use Permit #12-10000037 pursuant o
Section 238.32.040 and subject to the attached Findings and Conditions (see
Attachment 1).

Attachments:

Findings and Conditions

Froject Plans, last revised November 20, 2012
Applicant Siatement

Notice of Public Hearing

Communications {including Folice Department)

SR

Staff Planner: Aaron Sage, AICP, asage@ci berkeley.ca.us, (510) 981-7425
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