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ACTION CALENDAR 
June 25, 2013 

To: Honorable Mayor and Members of the City Council 

From: Christine Daniel, City Manager 

Submitted by:  Eric Angstadt, Director, Planning & Development 

Subject: ZAB Appeal: 2360 Telegraph Avenue 

RECOMMENDATION 
Adopt a Resolution affirming the decision of the Zoning Adjustments Board (ZAB) to 
approve Use Permit No. 12-10000037 to establish a Quick Service Restaurant (QSR) 
exceeding the C-T District’s limitations on the number and size of such restaurants, with 
incidental beer and wine service and hours of operation until 2 a.m. 

FISCAL IMPACTS OF RECOMMENDATION 
None. 

CURRENT SITUATION AND ITS EFFECTS 
On January 10, 2013, the Zoning Adjustments Board (ZAB) held a public hearing and 
approved the application by a 6-0-0-3 vote (Yes: Allen, Alvarez-Cohen, Feller, Hong, 
Kopelson, Tregub; No: None; Abstain: None; Absent: Groves, Mikiten, Williams). On 
January 15, 2013, staff issued the notice of the ZAB decision. On January 29, 2013, the 
appeal period ended without any appeal being filed, and on January 30, 2013, staff 
issued the Use Permit. On March 24, 2013, staff received a letter from Alex Popov, 
representing the Telegraph Restaurant Association, which raised several issues about 
public noticing for the project. Staff investigated the complaint and determined that the 
pre-application poster had not been posted prior to the filing of the application, and that 
the ZAB hearing notice had not been sent to the Central Library. Staff determined it 
would be in the best interests of the City to cure and correct these issues by re-issuing 
the notice of the ZAB decision, which occurred on April 11, 2013. On April 25, 2013, Mr. 
Popov, Jahanshah Jowharchi, Linda Gilman, Jimmy Shamieh, and 23 others filed an 
appeal with the City Clerk. The Clerk set the matter for review by the Council on June 
25, 2013. 
 
BACKGROUND 
The proposed project would change an existing ground-floor commercial space, 
previously occupied by a retail use, to a QSR (i.e., a restaurant with customer seating 
but limited table service) with a seating capacity of approximately 150 and a floor area 
of 4,647 square feet, plus an upper-level storage area. According to statements by the 
applicant, the restaurant would serve “salads, gourmet pizza, and pasta” and would be 
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operated by Ken Sarachan, the property owner. The restaurant would also serve beer 
and wine under a Type 41 Alcoholic Beverage Control (ABC) license, which allows beer 
and wine sales for on-site consumption only. 

The ZAB’s approval included Use Permits to exceed the C-T District’s limits of 30 total 
QSRs and 1,500 square feet for an individual QSR. According to Planning Department 
records, there are 47 existing QSRs in this District; the project would increase this 
number to 48. The ZAB’s approval also included a Use Permit to allow the restaurant to 
operate until 2 a.m., seven days per week, and an Administrative Use Permit to allow 
incidental beer and wine service. 

Among its other findings, the ZAB found that the project would be consistent with the 
purposes of the C-T District for the following reasons: 

 The project would help satisfy demand for relatively fast, affordable food by 
University students and staff, and residents of the surrounding neighborhoods. 
 

 The project would serve District residents and the University population but 
would not generate a high volume of vehicular traffic given that the vast majority 
of customers would arrive on foot due to the proximity of the University and other 
institutions, and high density residential neighborhoods located in the vicinity. 
 

 QSRs do not currently “dominate” this District. Less than 25 percent (47) of the 
approximately 200 ground-floor commercial spaces in the District are devoted to 
this use, and the addition of one more Quick Service Restaurant would not cause 
this use to dominate. In addition, QSRs comprise approximately 58 percent of the 
total food service uses (47 out of 81). Therefore, there would continue to be 
adequate variation within the food service category after approval of the 
proposed restaurant. In addition, total food service uses (including carry-out and 
full-service restaurants) would constitute less than half of the total ground-floor 
spaces in the District. 
 

 The subject tenant space is currently vacant (except for storage by the owner), 
and therefore the project does not displace any existing business. While there 
appears to be a general trend in the District toward conversion of retail spaces to 
food service, there are retail uses nearby that do supply more basic 
neighborhood goods, such as Sam’s Market and Walgreen’s, and these uses do 
not appear to have been adversely impacted by the increasing number of food 
service uses. 

Regarding the proposed alcohol sales and hours of operations, the ZAB found that 
potential adverse impacts from these components of the project would be addressed by 
the following requirements (among others), which were developed with input from the 
Police Department: 
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 ABC-sponsored training for employees serving alcohol 
 Monitoring of customer activity on the adjacent sidewalk by the establishment 
 Participation in the Police Department’s Crime Prevention Through 

Environmental Design (CPTED) survey 
 Use of non-disposable glassware for alcoholic beverages 
 A prohibition on renting out the premises to third-party “promoters” for any 

special events or parties 

Please refer to the attached ZAB reports for further background. 

RATIONALE FOR RECOMMENDATION 
The issues raised in the appellants’ letter, and staff’s responses, are as follows. For the 
sake of brevity, the appeal issues are not re-stated in their entirety; please refer to the 
attached appeal letter for full text. The numbers used below are from the appeal letter, 
except that in the case of long paragraphs containing multiple issues or points, staff has 
divided these into separate issues (e.g., 1.1, 1.2, etc.). 

Issue 1.1: “…conversion to a Food Use will further erode the diversity of the C-T 
District. … The District is already oversaturated with restaurants and 
quick service establishments in particular.” [p. 1 of attached appeal 
letter] 

Response 1.1: When the C-T “quota system” was established in the 1980s, the limit on 
QSRs was set at 30, even though there were already 43 legal QSRs. 
There was no provision for establishing additional QSRs until 2007, 
when the Council amended the Zoning Ordinance to allow additional 
QSRs with a Use Permit and a finding that “granting an exception [to the 
numerical limit] will result in enhancement of the purposes of the District” 
(BMC Section 23E.56.090.E.1). One of the reasons cited for this 
amendment was the high number of vacant commercial spaces in the 
District. Since the amendment, four additional QSRs have been 
approved, increasing the total to 47. 

 As stated in C-T Purpose G, the quota system is intended to “encourage 
a mix of goods and services which will preclude the dominance of any 
one type of use and which will produce variations within the same 
category of uses.” The Zoning Ordinance does not provide any guidance 
or standards as to what would constitute “dominance” by a type of use. 
As discussed in Finding 3.G and 3.P, the ZAB found that this purpose 
would be met, because QSRs would occupy less than 25 percent of the 
approximately 200 commercial spaces in the District and less than 60 
percent of the 81 total food service uses, and total food service uses 
would constitute less than half of the total spaces in the District. In 
addition, the ZAB found that while the number of food service uses has 
increased in recent years, there are retail uses nearby that continue to 
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supply basic neighborhood goods, such as Sam’s Market and 
Walgreen’s, and these uses do not appear to have been adversely 
impacted by the increasing number of food service uses. 

 Unlike the ZAB’s finding, the appellants do not acknowledge the 
relationship between the number of food service uses and the total 
number of commercial spaces, nor do they offer any analysis or rationale 
as to why they believe there is an excessive number of food service 
uses in the District. Merely citing the total number of food service uses, 
as the appellants do, does not provide adequate evidence of 
“oversaturation.” As discussed in the following response, staff has 
identified additional food service uses that were not included in the 
ZAB’s findings, but these additional uses do not undermine the findings. 

Issue 1.2: “By our count, as of the date of this letter, there are 51 Quick Service 
restaurants existing and a whopping total of 95 restaurants and food 
establishments in the C-T District.” [p. 1] 

Response 1.2: Staff has compared the list of food service establishments provided by 
the appellants against the Planning Department’s records, and has 
conducted a field survey to document existing uses. Based on this 
survey, staff has determined that the total number of legal food service 
establishments in the District appears to be 101, 20 more than stated in 
the ZAB’s findings.  These omissions resulted from restaurants operating 
before quotas were established that were never on the list, changes in 
rules for grocery stores, and failures to update the list after approving a 
new restaurant.  Staff has been retrained to ensure the list is kept up-to-
date moving forward, and results of an ongoing investigation will 
recommend further actions to clarify the list.  

 The increased total number of food service establishments does not 
invalidate the ZAB’s findings, however, because staff has also 
determined that the total number of commercial spaces in the District is 
actually 219, where the findings stated “approximately 200.” Food 
service uses now occupy 46 percent (101 of 219) of the commercial 
spaces in the District. Therefore, the ZAB’s finding that “total food 
service uses would constitute less than half of the total ground-floor 
spaces in the District” remains accurate. 

 Staff has also determined that the number of legal existing QSRs in the 
ZAB’s findings (47) remains accurate. Because the total number of food 
service uses has increased, the percentage devoted to QSRs would be 
less than stated in the ZAB’s findings, 47.5 percent rather than 58 
percent. In addition, food service uses would be more evenly distributed 
between the three zoning categories than stated in the ZAB’s findings. 
Carry Out Food Stores (COFS) would occupy 23.8 percent of total food 
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uses, QSRs 47.5 percent, and Full Service Restaurants (FSRs) 28.7 
percent. Based on the numbers in the ZAB findings, these percentages 
would be 14.8, 58 and 27.2, respectively. Therefore, the ZAB’s findings 
that “the addition of one more Quick Service Restaurant would not cause 
this use to dominate,” and “there would continue to be adequate 
variation within the food service category after approval of the proposed 
restaurant” remain accurate. 

 The appellants’ number (51) is higher than staff’s because it includes 13 
establishments that were approved as Carry Out Food Stores (COFS) or 
Full Service Restaurants (FSRs) but are operating as QSRs without City 
approval (e.g., the COFS have added seating). These unauthorized 
QSRs should not be considered in the findings for this permit. The 
appellants also included the proposed “Mad Monk” restaurant at 2454 
Telegraph (recently approved by the ZAB) as a QSR, although it was 
approved as an FSR. The appellants’ QSR count differs from staff’s by 
only four (rather than 14) because the appellants counted eight QSRs as 
either COFS or FSRs, and because two existing QSRs were not counted 
(Blondie’s Pizza, and an approved but vacant QSR at 2525 Dwight). It 
should also be noted that the appellants double-counted the FSRs at 
2556 Telegraph, Suite 14 and 2566-B Telegraph (by counting both the 
previous and current tenants), and erroneously counted Walgreen’s 
“Café W” as a COFS when it is classified as retail because it does not 
prepare food on-site.   

 In summary, based on staff’s research, the ZAB’s findings were correct 
as to the number of legal QSRs, the degree of variation within the food 
service category, and the percentage of commercial spaces occupied by 
food service uses, and the appellants’ data do not undermine these 
findings. 

Issue 1.3: “Existing restaurants are increasing real financial pain as a result of 
increased competition. Several restaurants have recently closed…. 
Existing food use tenants pay higher rent than nonfood locations and a 
as a result, conversion of nonfood to food use places existing food 
establishments at a competitive disadvantage. [p. 1] 

Response 1.3: Protection of existing businesses from competition from other 
businesses within the same land use category is beyond the scope of 
the Zoning Ordinance. While C-T Purpose D discourages “displacement 
of businesses that supply neighboring residents with essential goods 
and services,” this would not include restaurants, which have adequate 
overall demand and generally are not in danger of displacement by other 
uses. As stated in ZAB Finding 3.P, the subject tenant space is currently 
vacant (except for storage by the owner), and therefore the project does 
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not displace any existing business. Also see Response 2.3 regarding the 
former retail tenant. 

Issue 2.1: The appellants disagree with ZAB Finding 3.A, which states that C-T 
Purpose A (“Implement the General Plan’s designation of Avenue 
Commercial for this area”) “is broad and does not have specific 
applicability to the proposed project.” The appellants cite text in the 
General Plan Land Use Element which discusses the purpose of the 
quota system, arguing that this text “has direct applicability to this 
project.” [pp. 1-2] 

Response 2.1: It should be noted that the appellants have misquoted this finding, 
stating “this project” rather than “this purpose.” Contrary to the 
appellants’ assertion, this finding does not state that issues and policies 
addressed by the quota system are not applicable to the project, but 
instead that C-T Purpose A is not directly applicable because it merely 
states that the C-T District is intended to implement the General Plan, 
without reference to any specific General Plan policies. Issues and 
policies relevant to the quota system were addressed in several other 
ZAB findings, including 3.G, 3.O, 3.P, and 8. Furthermore, the project’s 
consistency with applicable General Plan policies was discussed in the 
ZAB staff report. 

Issue 2.2: The appellants disagree with ZAB Finding 3.B, which states that C-T 
Purpose B (“Implement the Southside Plan’s designation for the 
Telegraph Avenue Commercial Subarea.”) “is broad and does not have 
specific applicability to the proposed project.” The appellants cite C-T 
Purposes G, H, O and P (which were quoted in the Southside Plan), and 
state, “This project goes against these very important issues defined in 
the Southside Plan.” The appellants go on to reiterate Issues 1.1 and 1.2 
regarding loss of diversity and the actual number of food service uses. 
[p. 2] 

Response 2.2 Again, it should be noted that the appellants have misquoted this finding, 
stating “this project” rather than “this purpose.” As with ZAB Finding 3.A, 
this finding does not state that the C-T purposes cited by the appellants 
are not applicable to the project, but instead that C-T Purpose B is not 
directly applicable because it merely states that the C-T District is 
intended to implement the Southside Plan, without reference to any 
specific policies. The project’s consistency with the cited C-T purposes 
was addressed in ZAB Findings 3.G, 3.H, 3.O, and 3.P. Furthermore, 
the project’s consistency with applicable Southside Plan policies was 
discussed in the ZAB staff report. 

Issue 2.3: “2360 Telegraph was a very popular apparel store called Wet Seal which 
provided a unique line of apparel and accessories to teenagers and 
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young adults. Currently there is no other retail store with a similar 
offering. Issuance of this [QSR] Use Permit would … effectively take an 
attractive nonfood use location ideal for retail apparel off the market.” [p. 
2] 

Response 2.3: Other than restrictions on alcohol, firearms, and other potentially 
problematic products, and the quota limits on “gift/novelty” shops, the C-
T District does not regulate the types of products sold at a retail 
establishment. Thus, even if the Wet Seal store were still in business, 
the City could not require that it continue offering “unique” products, nor 
could the City prevent the establishment of a new retail use offering 
“non-unique” products (except for a “gift/novelty” shop). 

Regarding the loss of an “ideal location for retail apparel,” the quota 
system is not intended to reserve particular properties for particular 
uses, but rather to “preclude the dominance of any one type of use” (C-T 
Purpose G). As discussed in Response 1.1, approval of an additional 
QSR would not cause QSRs to “dominate” the District, based on the 
relatively high percentage of non-food uses remaining. In addition, a 
relatively large number of apparel stores (at least 15) remain in the 
District. 

Issue 2.4: “As enforcement of the quota system has been relaxes [sic] we have 
seen several food related businesses morph into quick service.” The 
appellants cite the former C’est Café at 2490 Bancroft (now Subway) 
and Café Botega at 2311 Telegraph (now Chipotle) as examples of such 
“morphing.” 

Response 2.4: The appellants do not explain how they believe enforcement of the quota 
system has been relaxed. As noted in Response 1.1, only four additional 
QSRs have been approved since the Council allowed exceptions to the 
quota to be granted in 2007. In 2011, the Council removed the limitation 
on FSRs as part of the Southside Plan implementation, but whether this 
has encouraged FSRs to morph into QSRs is a policy matter that is 
beyond the scope of the current application. 

As noted in Response 1.2, staff has identified a number of businesses 
that appear to be unauthorized QSRs. Due to limited staff resources, the 
City enforces zoning regulations primarily based on citizen complaints, 
and therefore the City was unaware of these QSRs until staff conducted 
a comprehensive survey in response to the appellants’ claims regarding 
the number of existing restaurants. The high number of unauthorized 
QSRs can be attributed largely to (1) the ease with which a COFS can 
add a small amount of seating (e.g., Cream at 2399 Telegraph) and 
thereby be classified as a QSR, and (2) the subtle distinction between 
QSRs and FSRs, whereby an FSR is classified as a QSR simply by 
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requiring customers to order food and pay before sitting down. These 
are larger policy matters that are beyond the scope of the current 
application. 

Regarding 2490 Bancroft (formerly C’est Café), this location already 
appears on the Planning Department’s quota list as a QSR and was 
therefore taken into account in the analysis supporting the ZAB’s 
findings. Many cafes meet the definition of QSR in BMC Section 
23F.04.010, because they serve food or beverages for immediate 
consumption on the premises, require payment prior to consumption, 
and provide limited or no table service. Any café operating in this 
manner is classified as a QSR and may be changed to more 
conventional types of QSRs (e.g., Subway) without a Use Permit. 

Regarding 2311 Telegraph (formerly Café Botega), according to 
Planning Department records, Café Botega operated as an FSR at this 
location from 1985 to 1994. Although it had been listed in the “Café and 
Coffee House” category (a quota category that was removed from the 
Zoning Ordinance in 1999), staff reclassified the use as FSR in 1994 
after confirming it had been described as such in a 1985 Use Permit 
application. The existing QSR (Chipotle) was approved in error, but as a 
legal use it has been included in the total of 47 QSRs previously 
discussed. Another QSR at 2307 Telegraph has changed to a COFS, so 
there is no net increase in the QSR number due to this error. 

Issue 2.5: The appellants reiterate Issues 1.1 and 1.2 regarding loss of diversity 
and the actual number of food service uses. 

Response 2.5: See Responses 1.1 and 1.2. 

Issue 3: “The issuance of this permit would create the largest ground floor 
restaurant in the District. …this [QSR] would be more than three times 
larger than the size limit of 1,500 sq. ft. for such uses set by the BMC.” 

Response 3: The C-T District explicitly allows the limit of 1,500 square feet to be 
exceeded with a Use Permit, and does not impose any additional size 
limit once the Use Permit is granted. BMC Section 23E.56.040.B states, 
“The Board may approve a Use Permit to exceed the limitations in this 
Section (either numeric limitation or floor area) if it makes the findings 
under Section 23E.56.090.E.”  

The ZAB made all required findings to exceed this limit (see Finding 8), 
including a finding that the project “would not generate a high volume of 
vehicular traffic given that the vast majority of customers would arrive on 
foot due to the proximity of the University and other institutions, and high 
density residential neighborhoods located in the vicinity” (see Finding 
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3.D for full text). The appellants do not explain why the ZAB’s findings to 
exceed this limit were not adequate or supported by substantial 
evidence, or how the proposed restaurant size would create detriment to 
the surrounding area. 

Issue 4: “It is our belief that every time the ZAB issues a new food use permit in a 
nonfood use location, there is a ‘taking’ of our property through a 
diminished value of our equity in our food use permits.” 

Response 4: This type of financial effect is not a taking under the law. There is no 
property right to a specific rate of return on a business, or to it being 
profitable, and a diminution in the potential future sales value of a 
business does not constitute a taking as a matter of law.  

ALTERNATIVE ACTIONS CONSIDERED 
Pursuant to BMC Section 23B.32.060.B, the Council may (1) affirm the ZAB decision 
and dismiss the appeal, (2) set the matter for a public hearing, (3) remand the matter to 
the ZAB. 

Action Deadline: 
Pursuant to BMC Section 23B.32.060.C, if none of the three actions described above 
has been taken by the Council within 30 days from the date the appeal first appears on 
the Council agenda (not including Council recess), then the decision of the Board shall 
be deemed affirmed and the appeal shall be deemed denied. 

CONTACT PERSONS 
Debra Sanderson, Land Use Planning Manager, Planning & Development Department, 
(510) 981-7411 

Aaron Sage, Senior Planner, Planning & Development Department, (510) 981-7425 

Attachments: 
1: Resolution 

Exhibit A: Findings and Conditions 
Exhibit B: Project Plans dated August 18, 2012 

2: Appeal Letter dated April 25, 2013 
3: ZAB Staff Report, dated January 10, 2013 
4: Index to Administrative Record 
5: Administrative Record



 

 

RESOLUTION NO. ##,###-N.S. 
 
AFFIRMING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF USE PERMIT 
12-10000037 TO ESTABLISH A QUICK SERVICE RESTAURANT IN THE 
TELEGRAPH AVENUE COMMERCIAL (C-T) ZONING DISTRICT AND DISMISSING 
THE APPEAL 
 
WHEREAS, on September 13, 2012, Mark Thieme (“applicant”) filed an application for a 
Use Permit to establish a Quick Service Restaurant (QSR) with incidental beer and wine 
service and hours of operation until 2 a.m. at 2360 Telegraph Avenue (“project”); and 
 
WHEREAS, on December 21, 2012, staff deemed this application complete; and 
 
WHEREAS, on December 24, 2012, staff mailed and posted a Notice of Public Hearing 
for the project in accordance with BMC Section 23B.32.020; and 
 
WHEREAS, on January 10, 2013, the ZAB held a public hearing in accordance with 
BMC Section 23B.32.030, and approved the project; and 
 
WHEREAS, on January 15, 2013, staff issued the notice of the ZAB decision; and 
 
WHEREAS, on January 29, 2013, the appeal period ended without any appeal being 
filed, and on January 30, 2013, staff issued the Use Permit; and 
 
WHEREAS, on March 24, 2013, staff received a letter from Alex Popov, representing 
the Telegraph Restaurant Association, which raised several issues about public noticing 
for the project; and 
 
WHEREAS, staff investigated the complaint and determined it would be in the best 
interests of the City to cure and correct any possible noticing issues by re-issuing the 
notice of the ZAB decision; and 
 
WHEREAS, on April 11, 2013, staff re-issued the notice of the ZAB decision to all 
persons and organizations required under BMC Section 23B.32.020; and 
 
WHEREAS, on April 25, 2013, Mr. Popov, Jahanshah Jowharchi, Linda Gilman, Jimmy 
Shamieh, and 23 others filed an appeal of the ZAB decision with the City Clerk; and 
 
WHEREAS, on June 25, 2013, the Council considered the record of the proceedings 
before the ZAB, and the staff report and correspondence presented to the Council, and, 
in the opinion of this Council, the facts stated in, or ascertainable from this information, 
do not warrant further hearing. 
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NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the 
Council hereby adopts the findings made by the ZAB in Exhibit A, affirms the decision of 
the ZAB to approve Use Permit No. 12-10000037, adopts the conditions in Exhibit A 
and the project plans in Exhibit B, and dismisses the appeals. 
 
 
Exhibits 
A: Findings and Conditions 
B: Project Plans dated August 18, 2012 
 
 






































































