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To:

Honorable Mayor and Members of the City Council

From:

Housing Advisory Commission

Submitted by: Stephen Murphy, Chairperson, Housing Advisory Commission
Subject:

Support AB 1229 (Atkins), A Bill to Affirm Local Control of Inclusionary
Housing

RECOMMENDATION
Adopt a Resolution supporting AB 1229, a Bill to Affirm Local Control of Inclusionary
Housing, and approving transmission of the Resolution to the offices of State Assembly
Members Toni Atkins and Nancy Skinner and State Senator Loni Hancock.
FISCAL IMPACTS OF RECOMMENDATION
None.
CURRENT SITUATION AND ITS EFFECTS
The appellate court decision Palmer/Sixth Street Properties L.P. v. City of Los Angeles
(2009) has put inclusionary housing laws affecting rental housing in jeopardy and has
effectively invalidated them, since rents now cannot be restricted beyond initial
occupancy. Cities such as Berkeley have instead been required to assess an
affordable housing impact fee on new rental developments based on the affordable
housing need generated by the new units, which requires a nexus study to demonstrate
that (1) the proposed development is in fact creating an impact on affordable housing
and (2) the fee imposed on new market rental housing is proportional to the impact.1
At the meeting of July 11,2013, the Housing Advisory Commission moved unanimously
to recommend that City Council adopt a Resolution supporting AB1229 (M/S/C:
Tregub/Wolfe. Ayes: Casalaina, Kingeter, Murphy, Sawicki, Skjerping, Soto-Vigil,
Tregub, Wolfe, Feller. Noes: None. Absent: None.).
BACKGROUND
Inclusionary zoning is a local land use ordinance that requires a fractional portion of
units in new housing developments to be rented or sold at costs that are affordable to
low-income and moderate-income families. Inclusionary units can be rentals or
homeownership units. Nearly 170 cities and counties have some form of inclusionary
housing policy in place. In the past decade, inclusionary programs have produced
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approximately 30,000 units of new housing affordable to lower-income households in
California. In 1986, the City of Berkeley adopted its Inclusionary Ordinance, which
required that developers set aside 20% of the units in a project of 5 units or more as
affordable to low and very low income individuals.2
The 2009 Palmer decision held for the first time that the California Costa-Hawkins Act of
1995 prohibits local governments from creating affordable rental housing through local
inclusionary housing programs. This has jeopardized a policy that has been in place for
nearly 40 years and provided quality affordable housing to more than 80,000
Californians.
RATIONALE FOR RECOMMENDATION
AB 1229 would restore local control over important land use decisions and clarify that
cities are allowed to establish inclusionary zoning laws covering both ownership and
rental housing. Local inclusionary housing programs in California have been one of the
more effective tools in California for producing new units that are affordable to working
families and for creating economically diverse communities with a range of housing
options. These programs have also been an important part of overall housing strategies
available to local governments to meet their respective Climate Action Plan goals, by
allowing low-wage workers to live closer to where they work.
In November 2009, the Council unanimously approved Resolution No. 64,687-N.S.,
urging the California State Legislature to amend the Costa-Hawkins Rental Housing Act
to clarify that it does not preempt inclusionary zoning requirements (Attachment 4).
ALTERNATIVE ACTIONS CONSIDERED
No alternative actions were considered.
CITY MANAGER
The City Manager takes no position on the content and recommendations of the
Commission’s Report.
CONTACT PERSON
Kristen Lee, Community Services Specialist III, HHCSD, 981-5427
Igor Tregub, Commissioner, Housing Advisory Commission, 295-8798
Attachments:
1. Resolution
2. AB 1229 Fact Sheet
3. AB 1229 Bill Text
4. Council Report and draft City of Berkeley Resolution No. 64,687–N.S. Adopted
November 10, 2009
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RESOLUTION NO. ##,###-N.S.
SUPPORT OF ASSEMBLY BILL 1229, A BILL TO AFFIRM LOCAL CONTROL OF
INCLUSIONARY HOUSING
WHEREAS, the appellate court decision, Palmer/Sixth Street Properties L.P. v. City of
Los Angeles (2009) has effectively invalidated inclusionary housing laws affecting rental
housing, since rents now cannot be restricted at initial occupancy; and
WHEREAS, the current Affordable Housing Mitigation Fee yields the equivalent of less
than a 10% affordability requirement for lower income households (defined as
households making 80% Area Median Income (AMI) or below); and
WHEREAS, the Berkeley Inclusionary Housing Ordinance, which was adopted in 1986
and was partially invalidated in 2009 following the Palmer decision, provided for 20%
affordability at 80% AMI; and
WHEREAS, AB 1229 would restore local control over important land use decisions and
clarify that cities are allowed to establish inclusionary zoning laws covering both
ownership and rental housing; and
WHEREAS, local inclusionary housing programs in California have been one of the
more effective tools in California for producing new units that are affordable to working
families and for creating economically diverse communities with a range of housing
options; and
WHEREAS, these programs have also been an important part of overall housing
strategies available to local governments to meet their respective Climate Action Plan
goals, by allowing low-wage workers to live closer to where they work; and
WHEREAS, in November 2009, the Berkeley City Council unanimously approved
Resolution No. 64,687-N.S., urging the California State Legislature to amend the CostaHawkins Rental Housing Act to clarify that it does not preempt inclusionary zoning
requirements.
NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
Council expresses its support for AB 1229, a Bill to Affirm Local Control of Inclusionary
Housing.
BE IT FURTHER RESOLVED that upon adoption, this resolution shall be transmitted to
the offices of State Assembly Members Toni Atkins and Nancy Skinner and State
Senator Loni Hancock.

