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ACTION CALENDAR 
September 10, 2013 

(Continued from July 16, 2013) 

To: Honorable Mayor and Members of the City Council 

From: Energy Commission 

Submitted by:  Scott Murtishaw, Chairperson, Energy Commission 

Subject: HERO Property Assessed Clean Energy Program 

RECOMMENDATION 
Postpone a decision regarding participation in the Home Energy Renovation 
Opportunity (HERO) program until federal regulations on residential Property Assessed 
Clean Energy (PACE) loans are clarified and send a letter to the Federal Housing 
Finance Agency (FHFA) urging the Agency to establish federal rulemaking procedures 
in connection with residential PACE financing and to rescind directives to Fannie Mae 
and Freddie Mac that threaten the viability of residential PACE programs throughout the 
nation.  
 
FISCAL IMPACTS OF RECOMMENDATION 
None. 
 
CURRENT SITUATION AND ITS EFFECTS 
The Energy Commission is making the above recommendation in advance of City 
Council consideration of directing staff to evaluate the feasibility of the City of Berkeley 
participating in the HERO Program.  

HERO is a Property Assessed Clean Energy (PACE) program similar to the Berkeley 
FIRST initiative that the City piloted in 2008. PACE programs provide financing for solar 
installations and energy and water upgrades and enable the homeowner to repay the 
cost of the financing on their property tax bill. PACE financing is an innovative and 
effective tool for lowering the upfront cost of energy upgrades and amortizing the cost 
over time. It is an important tool that can assist communities to achieve their energy and 
climate action goals. Unfortunately, the FHFA issued a statement (see attachment) that 
brought most PACE programs across the nation to a stop. The HERO program and 
Sonoma County’s PACE program are operating in defiance of the FHFA statement. 
HERO is offered through a partnership between the Western Riverside Council of 
Governments (WRCOG) and Renovate America, Inc. The HERO program is recruiting 
new communities, including Berkeley. 
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Despite the value of PACE programs such as HERO, the Energy Commission is 
recommending that the City postpone a decision regarding participation in HERO until 
federal regulations on PACE loans are clarified. The reason for this recommendation is 
that the FHFA stance could result in properties with PACE loans being declared in 
default of their mortgages and in banks adjusting loan-to-value ratios to reflect the 
maximum permissible PACE amount available to borrowers in PACE jurisdictions, i.e., 
redlining PACE communities. Staff is not aware of any redlining actions to date, 
although residential properties that participate in PACE in Riverside County and 
Sonoma County are required to pay off their PACE assessments at sale or refinancing.  

The State of California and others filed suit against the FHFA requesting that they follow 
established federal rulemaking procedures in connection with the prohibition of PACE. 
The lawsuits were initially successful in the Federal District Court, but the Ninth Circuit 
Court of Appeals recently reversed the decision. It is not clear whether the FHFA will 
continue to pursue such a rulemaking now that it is not judicially mandated. It is also 
unclear whether or not the FHFA will enforce the provisions of its statement or take no 
further action. The Energy Commission recommends that Council urge the Federal 
Housing Finance Agency (FHFA) to establish federal rulemaking procedures in 
connection with residential PACE financing and rescind directives to Fannie Mae and 
Freddie Mac that threaten the viability of residential PACE programs throughout the 
nation.  
 
The Commission approved the recommendation on April 24, 2013 (ayes - Brown, 
James, Lee, Murtishaw, Schlachter; nays - none; abstentions – none; absent - 
Constantine). 

BACKGROUND 
The City pioneered PACE programs with the launch of BerkeleyFIRST pilot program in 
2008. PACE was designed to enable owners of taxable property to access funds for 
clean energy and water efficiency projects and to repay the financing through a special 
assessment or tax on their property tax bill.  Under this approach, PACE financing could 
pass to subsequent owners and the financing could be made available independent of a 
borrower’s FICO score. 

In December 2009, after deciding not to continue its pilot program, Berkeley joined a 14-
county PACE program.  Council authorized the CaliforniaFIRST program to accept 
PACE applications from Berkeley property owners, conduct contractual assessment 
proceedings, and levy contractual assessments within the territory of the City of 
Berkeley and authorizing related actions.   

However, in July 2010, before the CaliforniaFIRST program was deployed, the FHFA 
issued a Statement which could cause properties with PACE liens to be in default of 
their mortgages and could result in banks adjusting loan-to-value ratios to reflect the 
maximum permissible PACE amount available to borrowers in PACE jurisdictions, i.e., 
redlining PACE communities. The FHFA was concerned that PACE tax and assessment 
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liens, which are in a superior position to mortgages (i.e., in the event of foreclosure, they 
are paid before the mortgages are paid), could exacerbate the mortgage crisis. The 
CaliforniaFIRST program, as well as similar programs across the nation, halted 
residential PACE financing in response to the FHFA Statement out of concern for the 
potential adverse impact on property owners in participating communities. 

The WRCOG HERO program began operations in 2011 and now serves 17 cities and 
one county in Southern California. The Program has approved financing for over $100 
million of energy upgrades. Current interest rates range from 5.59% for five year loans 
to 8.25% for 20 year loans. 

RATIONALE FOR RECOMMENDATION 
The Energy Commission recommends postponing a decision regarding participation in 
HERO because of the potential financial risks to PACE participants and the broader 
community. However, the Energy Commission disagrees with the FHFA stance on 
PACE, and recommends that Council urge the FHFA to take steps to enable residential 
PACE to operate. PACE can be an effective tool for enabling increased energy and 
water efficiency and reduced global warming emissions.  

ALTERNATIVE ACTIONS CONSIDERED 
The City could proceed with residential PACE through the HERO program despite the 
FHFA Statement and cancel the program (with 30-days notice) if FHFA acts. This is not 
advised since pre-existing mortgages could be thrown into default and the community 
could be redlined during the 30-day notice period.  And it would be a second start-and-
stop of PACE financing in Berkeley. 

CITY MANAGER 
The City Manager concurs with the content and recommendations of the Commission’s 
Report. 

Consistent with the Energy Commission recommendation, staff recommends 
postponing a decision regarding participation in the HERO program until federal 
regulations on residential PACE loans are clarified and sending a letter to the FHFA 
urging the Agency to establish federal rulemaking procedures in connection with 
residential PACE financing and to rescind directives to Fannie Mae and Freddie Mac 
that threaten the viability of residential PACE programs throughout the nation. 

Recommended language for the text of a letter to the FHFA is included in Attachment 2.  
The bulk of the text is based on a standard letter in circulation by PACENow, a national 
advocacy organization.  Copies of the letter should be sent to our Congressional 
Delegation. 

CONTACT PERSON 
Neal De Snoo, Energy Program Manager, Planning and Development, 981-7439 
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Attachments:  
1: FHFA July 6, 2010 Statement 
2. Recommended Text of Letter to FHFA







 

 

Edward DeMarco, Acting Director 
Federal Housing Finance Agency 
400 7th Street, SW 
Washington, DC 20024 
 
Dear Director DeMarco: 
 
The Berkeley City Council urges the FHFA to develop fair rules that would allow 
residential PACE programs to proceed.  As you are aware, the PACE concept 
originated in Berkeley and was quickly adopted by jurisdictions throughout the country.  
The program, which can stimulate investment in local economies, create jobs, reduce 
household energy expenses, reduce dependence on fossil fuels and related and 
infrastructure – all while reducing our nation’s carbon emissions -- has been stymied by 
the lack of clear guidance from the FHFA. 
 
The FHFA received well over 40,000 comments that support developing best-practice 
program guidelines, fair underwriting standards or other risk mitigation measures, such 
as insurance or loan loss reserves.  These comments came from mayors, elected 
officials, major companies, and organizations around the country -- America is hungry 
for effective financing solutions for energy upgrades.   
 
In addition to this overwhelming support, the merits of the issue provide a compelling 
reason for new engagement. The data presented in the rulemaking process effectively 
make the case that PACE does not materially increase risk to the Enterprises.  In fact, 
hard analysis shows that increased energy efficiency and renewable energy generation 
raise home values and reduce cost of ownership.  A new study from the University of 
North Carolina shows that owners of energy efficient houses are 32% less likely to 
default on mortgages. 
 
Comments submitted during the recent rulemaking from the U.S. Conference of Mayors, 
National League of Cities, National Association of Counties, National Association of 
State Energy Officials, Alliance to Save Energy, American Council for an Energy-
Efficient Economy, American Council on Renewable Energy, American Institute of 
Architects, BlueGreen Alliance, Boulder County, County of Los Angeles, County of 
Sonoma, Dow Chemical Company, ICLEI-Local Governments for Sustainability USA, 
Interstate Renewable Energy Council, Los Angeles Area Chamber of Commerce, 
Masco Corporation, Natural Resources Defense Council, Environmental Defense Fund, 
Efficiency Now, PACENow, Renewable Funding LLC, Sierra Club, Solar Energy 
Industries Association, Sungevity, U.S. Green Building Council, Vote Solar Initiative, 
and numerous other individual local governments, trade associations, energy 
companies, and nongovernmental organizations representing millions of Americans, 
made a compelling case for the adoption of a modified version of FHFA’s First and Third 
Risk Mitigation Alternatives. 
 
In light of this overwhelming public support, and the merits of the issue, the City of 
Berkeley respectfully requests that you continue the rulemaking process, and work in 

Attachment 2 



 

good faith to develop best-practice guidance and fair underwriting standards for 
effective residential PACE programs. 
 




