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Office of Economic Development

ACTION CALENDAR
October 15, 2013
To:

Honorable Mayor and Members of the City Council

From:

Christine Daniel, City Manager

Submitted by: Michael J. Caplan, Economic Development Manager
Subject:

Resolution of Intention to Establish an Elmwood Business Improvement
District

RECOMMENDATION
Adopt a Resolution of Intention to Establish an Elmwood Business Improvement District
(hereafter “the Elmwood BID” or “the District”) as authorized by the Parking and
Business Improvement Area Law of 1989 (Streets and Highways Code, Sections
36500-36551), including setting a public hearing on possible establishment of the
District for November 19, 2013. Government Code, Section 54954.6 requires the
Council to “conduct at least one public meeting at which local officials shall allow public
testimony regarding the proposed…new or increased assessment in addition to the
noticed public hearing at which the legislative body proposes to enact …the
assessment.” Accordingly, the Resolution also gives notice of a public meeting before
the Council on November 12, 2013, regarding the proposed Elmwood BID and its
assessment.
FISCAL IMPACTS OF RECOMMENDATION
If approved by Council, estimated revenues of $35,000 per year will be collected by the
City through the business license renewal process (and special billing for the City
parking lot and a bank exempt from City business licensing) and turned over to the
Elmwood Merchants Association to promote, maintain and beautify the business district.
The goal of these efforts is to attract more customers to the Elmwood commercial
district, which would promote local businesses and indirectly also benefit the City
through increased sales tax and other business-based revenues. Formation of the new
BID will require some ongoing staff time in the Office of Economic Development for
administration and to conduct the annual renewal of the assessment, and in the Finance
Department to collect BID revenues, deposit and account for them in a special fund, and
remit them to the Elmwood Merchants Association. The level of staff effort should be
similar to what both units of the City devoted to the recently-expired Elmwood Theater
Business Improvement Area.
Please note that the BID organizing committee (the Elmwood District Steering
Committee, hereafter “the Steering Committee”) has asked the City to lend $60,000 to
the Elmwood Merchants Association to cover the cost of immediate BID priorities in the
first year, with the loan to be repaid over fifteen years through a portion of the proceeds
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of the assessment. (See request in the Elmwood District Steering Committee letter of
September 5, 2013, Attachment 2.) Staff will make a recommendation on the loan
request later after the Elmwood BID is established.
It should also be noted that the proposed assessment formula assesses the City of
Berkeley $1,000 per year for operating a parking lot within the boundaries of the
proposed BID. The principle of assessing City property is of course, well established in
State BID law and the City pays much larger assessments to BIDs in Downtown
Berkeley and the Telegraph area.
CURRENT SITUATION AND ITS EFFECTS
On September 5, 2013, the Elmwood District Steering Committee wrote to the City
Council asking it to approve a Resolution of Intention to form a new BID that would
finance a package of services and improvements benefitting the business district. (See
Attachment 2) The letter specifies the desired services and improvements and
recommends a “method and basis” for financing them, a formula for assessing Elmwood
businesses through a surcharge to the City business license tax. Economic
development staff assisted the Steering Committee to develop the program of services
and improvements and the assessment formula in an intensive month-and a-half
process that began the day after the City Council terminated the former BID in the
Elmwood District, the Elmwood Theater Business Improvement Area, July 16, 20131.
(As a general rule, two BIDs cannot service the same area so termination of the
Elmwood Theater BID, which had completed its legal mandate to repay a loan that had
allowed a merchant-based non-profit, the Elmwood Theater Foundation, to purchase
the Elmwood movie theater, was a precondition for forming the new BID.)
On July 17, 2012, the Elmwood Merchants Association had written to the City Council to
request that the City assign economic development staff to assist it to form a new
Elmwood BID to improve and promote the business district after the Elmwood Theater
BID expired in May, 2013. (See Attachment 3) On the same date, David Salk,
President of the Elmwood Theater Foundation and a longstanding merchant, made the
same request in testimony to the City Council at the final public hearing to renew the
Elmwood Theater BID assessment. Both requests noted that the new BID should allow
financial support for the movie theater if needed, though the main purpose would be to
support general district improvements and activities chosen by the merchant
community.
BACKGROUND
On July 17, 2013, a group of Elmwood merchants had an initial meeting with Economic
Development staff for an overview of the BID formation process under the State Parking
and Business Improvement Area Law of 1989, Streets and Highways Code para.3650036551. (The names and businesses of the participants in the “Elmwood District
1

Elmwood Advisory Board, Terminate the Elmwood Theater Business Improvement Area and its Advisory Board
(“Elmwood Advisory Board”) and Allocate Surplus Revenues, July 16, 2013. Resolution No. 66,277-N.S.
terminated the Area and the Advisory Board.
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Steering Committee” are listed in the letter of September 5, 2013, to the City Council
that summarizes its work and requests action to form a BID, Attachment 2.) The
merchants preferred to form a BID under this law rather than State legislation that
authorizes property-based BIDs2 because the latter empowers property owners to make
all the fundamental decisions (e.g., whether to form the BID, what revenues should be
used for, etc.) Except for a few merchants who own their own buildings, in the Elmwood
district most of the active support for a new BID comes from merchant tenants, not
property owners. The Parking and Business Improvement Area Law of 1989 authorizes
merchant-based BIDs that are usually administered as a surcharge to City business
licenses. The City Council may establish a BID at the request of businesses in a district
to finance “activities” and “improvements” desired by that district. The Council initiates
the process by approving a Resolution of Intention that states the basic parameters of
the proposed BID: its boundaries, what the revenue would be used for, and the formula
for the assessment in enough detail that the proposed business assessees can
estimate how much they will be paying. The Resolution of Intention also includes the
date of a Public Hearing (in this case, November 19, 2013), where the City Council will
consider all views of affected parties, orally or in writing, for or against the new BID.
The City mails the Resolution of Intention to all those who are proposed to pay the
assessment. If it receives protests at the public hearing from businesses representing a
majority of the proposed assessment, the City Council cannot approve the proposed
BID. If there is no majority protest, the City Council may enact the new BID.
At subsequent meetings of the steering committee and at a general meeting on August
15 to which all merchants had been invited, the merchants discussed the most
fundamental questions about any BID: 1) what are the major needs of the business
district that the BID should fund; 2) based in part on that evaluation, how much money
should it attempt to raise; and 3) what would be a fair way of assessing the various
businesses to raise funds for these purposes?
1. The steering committee did an on-line survey of merchants that showed strong
support for projects that would beautify the Elmwood, special events, a new web
site and somewhat lower but still majority support for holiday decorations and
public relations/marketing. (See Attachment 4) The proposed budget for the first
5 years of the BID (Attachment 5) is based on the survey results and discussions
within the committee and at the general membership meeting. Please note that
the budget proposes expenditures in the first years that exceed the amount that
the assessment is estimated to raise, approximately $35,000 per year. Because
the steering committee wants to undertake a number of special projects at the
beginning of the BID (e.g, installation of planters and benches, purchase of
decorative solar-powered lights), it is asking the City to loan it $60,000 to be
repaid over 15 years from a portion of the proceeds of the assessment.
2. The steering committee thought that merchants would agree to an assessment
that would raise approximately $35,000 per year but a larger amount would
2

Property and Business Improvement District Law of 1994, Streets and Highways Code, para. 36600- 36671.
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create controversy. This is based on experience in attempting to collect
voluntary merchant dues as well as experience with the previous Elmwood
theater assessment.
3. The method and basis for assessing businesses to pay for BID services is
usually the most difficult and controversial issue in the BID formation process. At
the general membership meeting on August 15, the merchants asked economic
development staff to analyze three alternatives: 1) a base fee of $150 per
business plus one thousandth of the business’s gross receipts (i.e., .001 x gross
receipts) as disclosed on the business license renewal form; 2) one half of each
businesses’ business license tax payment (which itself is based on gross
receipts); and 3) a flat fee by type of business but that, in some classifications,
requires higher-grossing businesses to pay more. Suppressing all information
that could identify the individual businesses, economic development staff created
a spreadsheet that compared what all business would pay under the alternative
assessment formulae. (See Attachment 6) The first version of the spreadsheet
showed that alternative one yielded nearly double the targeted amount of
revenue ($30,000) so staff modified it to a base fee of $150 plus fifty cents per
thousand dollars of gross receipts (i.e, $150 + (.0005 x gross receipts). The
steering committee gave merchants the spreadsheet that compared assessment
payments resulting from the alternative formulae and asked merchants to say
which formula they preferred. (See Attachment 7.) Nearly all of them preferred
the flat rate fee based on business category. It is a version of that formula which
is proposed for the assessment rates:
 Hair and nail salons
 Other personal and household services
 Retail, including jewelers and groceries:
Gross receipts below $350,000
Gross receipts $350,000-$999,999
Gross receipts above $1,000.000
 Entertainment & Recreation
 Professionals
Gross receipts below $100,000
Gross receipts above $100,000
 Restaurants
 Parking lot operators
 Financial Institutions

$250 per year
$200 per year
$250. per year
$350 per year
$500 per year
$450 per year
$300 per year
$400 per year
$500 per year
$1,000 per year
$2,500 per year

In Exhibit B to the Resolution of Intention staff has provided formal definitions for these
businesses types in terms of City of Berkeley business license classification code and
the North American Standard Industrial Classification System (NAICS).
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The boundaries of the proposed BID are coterminous with the Elmwood Commercial CE) Zoning District as described in the Resolution of Intention and the attached map
(Exhibit A).
Government Code section 54954.6 requires the Council to conduct at least one public
meeting to allow public testimony regarding the proposed new assessment prior to and
in addition to, the public hearing required by the Parking and Business Improvement
Area Law of 1989. In this case, the public meeting will be held on November 12, 2013.
The referenced Government Code section allows Joint Notice of both the public meeting
and the public hearing. This will be accomplished by mailing the Resolution of Intention
to all business owners in the area proposed to be assessed.
RATIONALE FOR RECOMMENDATION
Formation of the proposed BID has been requested by the Elmwood Merchants
Association and will provide revenue to this organization for services and activities that
benefit businesses in the district.
ALTERNATIVE ACTIONS CONSIDERED
As discussed above, the merchants considered various alternative services and
activities to finance through the BID. They also considered several alternative formulas
for the assessment. Those recommended here are those that seemed to enjoy the
greatest consensus in the merchant community
CONTACT PERSON
David Fogarty, Economic Development Project Coordinator, 981-7534
Michael J. Caplan, Economic Development Manager, 981-2490

Attachments:
1: Resolution
Exhibit A: Map of the proposed District boundaries
Exhibit B: Assessment Formula
2: Letter of September 5, 2013, from Elmwood District Steering Committee to the City
Council on Creation of a Business Improvement District for the Elmwood District
3: Letter of July 17, 2012, from the Elmwood Merchants Association requesting
assistance from the Office of Economic Development to form a new BID in the
Elmwood commercial district
4: On-line survey results about what type of projects the new BID should support and
how they should be financed
5: Five Year Budget for Proposed Elmwood BID
6: Spreadsheet on assessment method options
7: Survey of merchant opinion on BID assessment methods
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RESOLUTION NO. ##,###-N.S.
RESOLUTION OF INTENTION TO ESTABLISH AN ELMWOOD BUSINESS
IMPROVEMENT DISTRICT; NOTICE OF PUBLIC MEETING AND PUBLIC HEARING
WHEREAS, merchants in the Elmwood Commercial District have requested that the
City of Berkeley initiate proceedings to establish a Business Improvement District; and
WHEREAS, Business Improvements Districts in several districts of the City of Berkeley,
including previously in the Elmwood Commercial District itself, have provided
improvements and activities that have greatly benefitted businesses and properties in
the affected areas, as well as the general public.
NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that
(a) Pursuant to the Parking and Business Improvement Area Law of 1989, Streets
and Highways Code Sections 36522 et. seq., the City of Berkeley proposes to
establish a parking and business improvement area that would be coterminous
with the Elmwood (C-E) Zoning District: addresses numbered from 2629 to 2648
on Ashby Avenue, 2832 to 2999 on College Avenue, 2642 to 2708 on Russell
Street and 2701 Webster as shown on the map attached as Exhibit A.
(b) This area shall be known as the Elmwood Business Improvement District
(hereafter the “area” or the “district”).
(c) Special assessments levied on businesses in the area are proposed to fund
maintenance, improvement and beautification of public areas in the district;
marketing of the district by a new website and promotion in all forms of media;
design services needed to create the marketing materials and enhance the
image of the district; installation of possible seasonal banners and decorations;
sponsorship of events and hiring of musicians and other entertainment; possible
hiring of security; possible allocations to support the merchant-owned nonprofit
Elmwood theater; and hiring of any administrative assistance needed to
implement the preceding improvements and services.
(d) Except when funds are otherwise available, an assessment will be levied
annually on businesses within the district to pay for all improvements and
activities within it.
(e) The method and basis for the assessment is as described in Exhibit B.
(f) New businesses will not pay an assessment with their initial business license
application but only when their license is renewed.
(g) Pursuant to Government Code Section 54954.6, the Berkeley City Council will
hold a public meeting on the creation of the proposed Elmwood Business
Improvement District and the proposed levy of assessments on November 12,
2013 in the Council Chambers 2134 Martin Luther King Jr. Way, Berkeley,
California, 94704. The public meeting will begin no earlier than 7 pm. The
Council will also hold a public hearing on the creation of the proposed Elmwood
Business Improvement District and the proposed levy of assessments on
Tuesday, November 19, 2013 in the Council Chambers, 2134 Martin Luther King

Jr. Way, Berkeley California, 94704. The Public Hearing will begin no earlier
than 7 pm.
(h) At the hearing the testimony of all interested persons for or against the
establishment of the area, the extent of the area, or the furnishing of specified
types of improvements or activities will be heard. A protest may be made orally
or in writing by any interested person and may be against the establishment of
the area, the extent of the area, or the furnishing of specified types of
improvements or activities. Each written protest shall contain a description of the
business in which the person subscribing the protest is interested, sufficient to
identify the business. If the person subscribing the protest is not shown of the
official records of the City as the owner of the business, the protest shall contain
or be accompanied by written evidence that the person subscribing is the owner
of the business. If written or oral protests are received from the owners of
businesses in the proposed area which will pay 50 percent or more of the
assessments proposed to be levied and protests are not withdrawn so as to
reduce the protests to less than 50 percent, the City Council will not create the
Elmwood Business Improvement District or levy the assessments.
(i) Owners of businesses who wish to protest the proposed assessment may do so
orally at the public hearing on November 19, 2013, or in writing to City Clerk, City
of Berkeley, 2180 Milvia, Berkeley, CA 94704. Written protests submitted directly
to the City Clerk prior to the public hearing must be submitted to the City Clerk’s
Office at 2180 Milvia Street, First Floor, Berkeley, no later than 3:00 p.m. on
November 19, 2013.
(j) Owners wanting further information on the proposed assessment may call David
Fogarty at 510-981-7534, dfogarty@cityofberkeley.info, or write to him at Office
of Economic Development, City of Berkeley, Berkeley, CA 94704.
BE IT FURTHER RESOLVED that the City Clerk will mail a complete copy of this
Resolution of Intention by first class mail to each business owner in the area within
seven days of the City Council’s adoption of it.
Exhibits
A: Map of the proposed Elmwood Business Improvement District
B: Assessment formula
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Exhibit B

Business Classifications and Assessment Rates

Classifications
Retail including jewelers and groceries but not restaurants
(Tax Codes R, M and G but without NAICS 722, Food Services and
Drinking Places)
 Gross receipts under $350,000
 Gross receipts $350,000=$999,000
 Gross receipts $1,000,000
Restaurants, including all businesses that prepare and serve food at the
request of customers (NAICS 722)

Rates

$250.00 per year
$350.00 per year
$500.00 per year
$500.00 per year

Professionals including offices of real estate brokers (Tax Code P)
 Gross receipts under $100,000
 Gross receipts over $100,000

$300.00 per year
$400.00 per year

Entertainment and Recreation (Tax Code E)

$450.00 per year

Business, Personal and Repair Services (Tax Code B) except Hair, Nail
and Skin Cares Services (NAICS 81211)

$200.00 per year

Hair, Nail and Skin Care Services (NAICS 81211)

$250.00 per year

Parking lot operators

$1,000.00 per year

Financial Institutions

$2,500.00 per year

Any business that is classified as a nonprofit (Tax Code N) for business license
purposes, shall nevertheless pay the assessment at the rate that corresponds to its
North American Standard Industrial Classification.

