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Subject:

Second Response Ordinance Enforcement; Data and Legal Analysis

CURRENT SITUATION AND ITS EFFECTS
At its November 12, 2013 meeting, the City Council requested certain information
regarding enforcement of Berkeley Municipal Code Chapter 13.48, the Second
Response Ordinance. The Council requested data regarding the number of notices
issued under the ordinance, the current process for enforcement, clarification of the
appeal process and the City Attorney’s opinion regarding the legality of the ordinance.
This report responds to all of these requests.

Constitutionality and Due Process
Chapter 13.48 prohibits imposing a monetary penalty for a first unruly gathering. The
ordinance requires the City to first provide a written warning, which must be posted at
the site where the unruly gathering occurred.1 This is referred to as an “Exhibit A”. (See
Attachments 1 and 2 showing the front back and of the Exhibit A form). The property
owner receives a letter describing the incident and the consequences if a second unruly
event occurs (See Attachment 3). Only if the City is required to intervene in a second
unruly gathering within 120 days of the posting of the notice, may penalties be
assessed. At the time that the Exhibit A is posted, police officers review both sides of
the form with the residents of the subject property and ensure that the residents
understand that BMC Chapter 13.48 provides that specified persons are jointly and
severally liable for civil penalties of $750 for a second response, $1,500 for the third
response, and $2,500 for each subsequent response within the 120 day warning period.
If another unruly event that meets the criteria under BMC 13.48 occurs in the 120 day
warning period, the property owner is sent via registered mail an Exhibit B Letter (See
Attachment 4) and an administrative citation. In addition, the property is posted with
another Exhibit A and the 120 day warning period begins anew. Issuance of an Exhibit
B provides notice to the property owner that a subsequent unruly event did in fact occur
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within the 120 day warning period and that a penalty $750, $1,500 or $2,500 is being
imposed depending on whether this is the second, third or fourth response.
Penalties are assessed pursuant to the procedure set forth for administrative citations in
BMC Chapter 1.28 (Administrative Citations), which permits appeals to a City Hearing
Officer and then to Superior Court. Since the basis for any penalty assessed under
Chapter 13.48 is that there have been at least two unruly gatherings, a person upon
whom a penalty is assessed may argue on appeal that two unruly gatherings did not
occur, either because the first gathering was not “unruly” as defined, or because the
second was not. Thus, before any penalty may be assessed under Chapter 13.48, an
aggrieved person may appeal on the grounds that the first gathering, which triggered
the posting of the notice, was not unruly under Chapter 13.48. Accordingly, the idea
that the warning required by Chapter 13.48 may not be appealed is incorrect.
As far as staff can discern, the purported harm to owners and/or residents of properties
that have been posted under Chapter 13.48 is to their reputation – as one speaker said
at the Council meeting, the posted notice is like a ”scarlet letter”. However, “injury to…
reputation alone will not support a federal due process claim…. A similar result follows
under the California Constitution.” (Burt v. County of Orange (2004) 120 Cal.App.4th
273, 283-284, citing Paul v. Davis (1976) 424 U.S. 693, 711-712; other citations
omitted. Accord Ryan v. California Interscholastic Federation-San Diego Section (2002)
94 Cal.App.4th 1048, 1071.)
Chapter 13.48 is fully consistent with the requirements of due process. Chapter 13.48
defines “unruly gatherings”, declares them to be public nuisances, and authorizes the
City to intervene to abate or quell them. Chapter 1.28 provides for appeals to the City
Hearing Officer and then to Superior Court.
Citations issued in 2013
From January, 2013 to December, 2013, there were approximately 93 Exhibit A’s
posted citywide. (See Attachment 5 for a list of block addresses and Attachment 6
showing a map of where violations occurred). Of these, approximately 11 resulted in
the issuance of an Exhibit B Letter and administrative citation. There were no appeal
requests.
Warning and Citation Procedures
In an effort to provide Council with additional information about the procedures
associated with BMC 13.48, staff has described both the warning and citation process
below.
Warnings
Berkeley Police Department (BPD) officers and University of California Police
Department (UCPD) officers become aware of events that may qualify for enforcement
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under the second response ordinance in several ways, including complaints from
neighbors, referrals through the Berkeley Fire Department (BFD) and while on routine
patrol.
Once the event comes to the officer’s attention and the officer determines that the event
meets the enforcement criteria defined under the ordinance, a gathering of 10 or more
people that causes a disturbance of the quiet enjoyment of a significant segment of a
neighborhood, the officer will initiate contact with the event organizers, inform them that
the event is creating a significant disturbance to the neighborhood and that the event
meets the criteria for enforcement under the ordinance. The officer then has the
discretion to decide to issue a formal written warning, referred to as Exhibit A (BMC
Section 13.48.030.A.).
If the officer decides to issue a formal written warning, this warning notice is posted in a
conspicuous location on the property and remains in effect for 120 days. Removal of
the posting is subject to a $100 fine. The owner of record is notified of the Exhibit A
posting via registered mail. The Exhibit A posted warning expires on the 121st day.
Citations
A second response to the same property within the 120 day warning period may result
in the issuance of an Exhibit B Letter and a citation (BMC Section 13.48.050.B.). If the
officer determines that the event is again in violation, he or she will initiate contact with
the event organizers, inform them that they are in violation within the 120 day warning
period, the property owner is subject to an Exhibit B Letter and administrative citation,
and that the property will be re-posted with a new Exhibit A starting over the 120 day
warning period. The officer forwards the case to the BPD Area Coordinator who
reviews the incident to ensure it meets all the criteria for enforcement. If it does meet
the criteria for enforcement, the BPD Area Coordinator forwards the case to the BPD
Area Commander Lieutenant who then completes an Exhibit B Letter, writes an
administrative citation for $750 and mails them to both the event organizer and the
owner of record via registered mail.
A third response to the same property within the revised 120 day warning period may
result in a second fine of $1500, subject to the same discretionary factors used in
issuing the previous Exhibit B Letter. All subsequent violations within each 120 day
warning period may result in additional Exhibit Bs and citations of $2500 for each
violation. BPD notifies the property owner of record via registered mail for all
subsequent Exhibit B Letters that are issued.
In enforcement situations in which UC Berkeley students are involved, UC’s Office of
Student Conduct is informed of the enforcement actions and students are subjected to
disciplinary action under the Code of Student Conduct. In addition, in the event that
enforcement occurs at fraternity or sorority houses, the Greek Advisor in the Office of
Student Life is notified and the national organization is then notified. This may result in
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revocation of chapter recognition by the national organization and loss of UC
recognition.
BACKGROUND
BMC Chapter 13.48 was enacted in 1993 and allows police to issue citations for noise
disturbances associated with unruly parties, gatherings and similar events with ten or
more people on any private property that disrupts a significant segment of a
neighborhood. Police officers exercise discretion when determining if the event causes
a significant disruption to a neighborhood.
The 1993 ordinance imposed a $500 fine for the second response and $1000 for the
third response and $1500 for any subsequent response within the posting period of 60
days. The ordinance was amended in 2008 to increase the posting period to 120 days
and increase the fines, respectively, to $750, $1500 and $2500 for second, third and all
subsequent violations. At that time, Council had considered a 180 day warning period,
but decided on a 120 day period instead with the provision that a 180 day period could
be considered in the future.
RATIONALE FOR RECOMMENDATION
The current Chapter 13.48 is fully consistent with the requirements of due process.
ALTERNATIVE ACTIONS CONSIDERED
None.
CONTACT PERSON
Jim Hynes, Assistant to the City Manager, 510-981-2493
ATTACHMENTS
1. Exhibit A- front side
2. Exhibit A- back side
3. Exhibit A- Letter to property owner
4. Exhibit B- Letter to property owner
5. List of addresses where violations occurred- 2013
6. Citywide map of where violations occurred- 2013
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