JEREMYS

December 3, 2004 D

City of Berkeley

City Clerk Department
2180 Milvia Street,
Berkeley, CA 94704 ]

[

OFF] £
Re: ZAB Approval Appeal by Business Competitor OFFICE OF CITY CLERK

Dear City Council Members.

Jeremys is a locally founded and owned retail store serving the Elmwood community.
The company was founded in 1987 and has been operating in its current location
since 1992. 1 am the founder and 1 live in the ElImwood community where the store is
located.

Jeremys serves the community of the Elmwood offering a variety of apparel and
accessories for women, men and children. We are the only men'’s store in the area,
which is a market that we are interested in improving with this expansion.

Back in March of this year, we had applied to expand our store into the adjacent
space to facilitate several pressing needs of our company. These needs include a
cli)ean, well- ventilated, quiet space for staff members to take breaks and have lunch,
as well as office space to interview new prospective employees and conduct meetings
for our staff.

‘When we applied to expand into this adjacent space we were aware of the quota
system, and that many stores have applied for a use permit and have been approved
without a public hearing. We were told that we must have a public hearing and ZAB
approval in order to have the application approved, even though none before us have
been so required. We were subsequently approved on August 26™ of this year and
had met all of the requirements of the current quota regulations.

This decision was appealed by Jason Weyman who owns Elements whichisa
clothing store in the Elmwood and the main competitor of Jeremys. As he has stated
in his appeal the “expansion would be a detriment to his business.” This is a free
marl;let and zoning is not meant to be used to create advantages of one business over
another.

Im appeal:

Mr. Waymen: “ We are filing this appeal quite simply to get the zoning board decision

overturned and force it to comply with its own rules and regulations and to get the decision that

Z’M'O”l)’l’ 90% of the merchant community wants but that 90% of the surrounding community
esires.

Fact: Jeremys has, in truth, the overwhelming support of merchants (see enclosed 54

merchant signatures) as well as the overwhelming support of the community. In

addition, Jeremys has complied with every rule of the law pertaining to zoning

Jeremy M. Kidson
2961 College Avenue, Berkeley, CA 94705
415-882-4930 Direct Line 415-896-6741 Fax
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regulations in the ElImwood and again has both the overwhelming support of
Elmwood Merchants and local residents.

Mr. deﬂzen; “This business also occupies an additional two buzldings”
Fact: The contiguous storefronts are part of oze building that I own.

Mr. Waymen: “Creating a 5000 square foot business...6000 foot superstore”

Fact: As Mr. Waymen states, “square footage limitation does not include retail
spaces”. Additionally Jeremys will have 2505 of combined retail floor space, still less
then the appellant.

Mr. Waymen: “Approval did displace a current tenant”
Fact: The tenant George Oram does have a suitable alternative space on College
Ave. to use until his business relocates.

]Z’Ir.bWaymen: “We request enough time to get written proof of the feelings of the residents before
the board.”

Fact: There was a public hearing at the ZAB where the local merchants and residents
were invited by city notification to testify. No residential neighbors from the
Elmwood were present in opposition of the Jeremys expansion while many where
there on the record in strong support. Also, after the ZAB decision date of August
26, 2004, the appellant had until October 6,2004 to gather any support from the
residents that he is claiming to be in opposition. I believe six weeks for his a}t))peal is

ﬁlen of time to gather proof opposition, if it so exists. The community has been
eard.

Mr. Waymen and myself may agree that there needs to be changes in the current
quota system in Berkeley. These changes are long over due and would greatly
improve the quality of the retail environment in the district.

However, as far as the current zoning regulations are concerned, I have met every
requirement under the current zoning laws relating to the quota system. I have
presented to the ZAB, in a public hearing where community members and
merchants were notified and given an opportunity to speak. As mentioned, Jeremys
has 54 signatures in clear and strong support from the local merchants and as
mentioned earlier there were also many residents in attendance on the record in
support of this expansion. There were none in opposition.

At this point in time, I have lost the valuable holiday season and spent eight months
meandering through a very tedious process. All have been heard and a conclusion
has already been reached.

I respectfully request that the City Council affirm the decision of the ZAB and the

wishes of the many merchants and neighbors who overwhelming support our growth
in the Elmwood.

Thank you,

7
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. Kidson
ounder
Jeremys
Elmwood, Berkeley



I 'am a Merchant located in the Elmwood District in Berkeley.

I understand that Jeremys would like to expand its location at 2961 College Avenue into
the adjacent space at 2963 College Avenue.

I would approve of this expansion and believe that it would be a benefit to the merchants
and the community in the Elmwood District.

Store Name Printed Name/Signature | Phone Number

~

P
“i O
Clmae b S ol
i

T 00 o4
A R addd ey

FrAmE-o-L4mA4

%

e 'err | BRzwzs Cleadp



I am a Merchant located in the Elmwood District in Berkeley.

I understand that Jeremys would like to expand its location at 2961 College Avenue into
the adjacent space at 2963 College Avenue.

I would approve of this expansion and believe that it would be a benefit to the merchants

and the community in the Elmwood District.

Date Store Name Printed Name/Signature | Phone Number
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1 am a Merchant located in the Elmwood District in Berkeley.

T understand that Jeremys would like to expand its location at 2961 College Avenue into
the adjacent space at 2963 College Avenue.

I would approve of this expansion and believe that it would be a benefit to the merchants
and the community in the Elmwood District.

Date Store Name Printed Name/Signature | Phone Number
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1 am a Merchant located in the Elmwood District in Berkeley.

T understand that Jeremys would like to expand its location at 2961 College Avenue into
the adjacent space at 2963 College Avenue.

1 would approve of this expansion and believe that it would be a benefit to the merchants
and the community in the Elmwood District.

Date Store Name Printed Name/Signature | Phone Number
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From: Jeremy Kidson {jeremy@jeremys.com]

Sent: Monday, December 13, 2004 4:43 PM

To: Berkeley Mayor's Office

Cc: Wozniak, Gordon; Olds, Betty; Spring, Dona; Clerk; Capitelii, Laurie; Maio, Linda; Moore, Darryl; Worthington, Kriss;
Anderson, Maxwell

Subject: 2963 College Avenue; Appeal #27 clarification. Signed letter to follow.

December 13, 2004

Mayor Tom Bates
Members, Berkeley City Council
2180 Milvia Street

Berkeley, CA 94704

Re: 2963 College Avenue; Appeal (#27, December 14, 2004 Agenda),

further expansion clarification.

Dear Mayor Bates and Council Members:

I understand that some concerns have been raised that either I or my company, Jeremy’s Retail, Inc., intends to
expand into the restaurant space now leased by the Holy Land Restaurant at 2965 College Avenue.

While I did not have and do not have any intention of expanding in the space now leased by the Holy Land
Restaurant, and I thought that I had made that point at the Zoning Adjustment Board hearing(s) on this matter, I feel
that it is important to reiterate my position.

I, in my individual capacity and as CEO of Jeremy’s Retail, Inc., will not ask to nor will I expand Jeremy’s retail
space into the space now occupied by the Holy Land Restaurant. In addition, the current lease for the Holy Land

Restaurant is through 2017.

I fully understand that this letter may be placed into the Planning and Zoning file for my address as well as that
for the Holy Land Restaurant.

Thank you for your support. If you vote to AFFIRM tonight (Tuesday), I will be able to use the additional space for
what could be the busiest days of the holiday season.

12/14/2004
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Very truly yours,

Jeremy M. Kidson

Jeremy M. Kidson
JEREMYS

Founder and CEO

Two South Park

San Francisco CA 94107
Phone 415-882-4930

Fax: 415-896-6738

12/14/2004
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From: Rena Rickles [rrlaw@mindspring.com]
Sent:  Tuesday, December 14, 2004 10:44 AM

To: Berkeley Mayor's Office; Clerk; Maio, Linda; Moore, Darryl; Anderson, Maxwell; Spring, Dona;
Icappitelli@ci.berkeley.ca.us; Olds, Betty; Worthington, Kriss; Wozniak, Gordon

Cc: Jeremy Kidson
Subject: 2693 College Avenue--grounds to affirm

Attached please find my letter in support of the ZAB decision. We ask that you vote tonight to AFFIRM. Jeremy has already
suffered significant delay in what has historically been an Administrative Use Permit. He has already missed most of the holiday
season because of these delays. It took 4 1/2 months to arrive at the ZAB for final vote; the Notice of Decision was issued 27
days after the ZAB vote instead of before the next ZAB meeting as required by the Zoning Ordinance.

Thank you.

This transmittal is intended only for the use of the individual or entity to which it is addressed and may contain information that is
privileged, confidential and exempt from disclosure under applicable law.If the reader of this transmittal is not the intended
recipient or the employee or agent responsible for delivering the transmittal to the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.

RENA RICKLES

Attorney at Law

1970 Broadway, Suite 1200
Oakland, CA 94612

(510) 452-1600

12/14/2004
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RENA RICKLES
ATTORNEY AT LAW

1970 BROADWAY, SUITE 1200
OAKLAND, CA 94612
TEL: (510) 452-1600 e FAX: (510) 451-4115

December 14, 2004

Mayor Tom Bates
Berkeley Councilmembers
2180 Milvia Street
Berkeley, CA 94704

VIA FACSIMILE, Email and Hand Delivery
Re: 2963 College Avenue; Request to Affirm the Zoning Adjustments Board (“ZAB”)
Dear Mayor Bates and Councilmembers:

On behalf of Jeremy Kidson, EImwood resident, and owner of Jeremy’s, | urge
you to vote tonight to AFFIRM the Zoning Adjustments Board’s (“ZAB”) decision to grant
a use permit to expand into an adjacent space last used as a real estate office. In
arriving at its decision, the ZAB held three hearings May 27, 2004, June 9, 2004 and
August 26, 2004--two on the general issue of allowing a retail use to expand into an
adjacent space (although the use permit before you tonight dominated both hearings)
and one specifically relating to the use permit now at issue. Thus the ZAB has heard
fully all of the considerations supporting and opposing this use permit.

The Use Permit before you tonight was granted after the ZAB gave full scrutiny

the history of the present use, evaluations of use limitations (“quotas”), and the
square foot limitations contained in the ElImwood Commercial District (23E.44),

far more scrutiny than that given to any other applicant’s (including one of the

appellants) request to expand into an adjacent tenant space.

At least six current EImwood businesses—Elements’ (allowed to expand to 3000
square feet), Mediteranee, Basic Bird, Focal Point, Shen Hua, King Yen and Jeremy’s
have been allowed to expand into adjacent tenant spaces with only an Administrative
Use Permit (“AUP”); i.e. Staff approval, no hearing required. For this expansion into an
adjacent tenant space, Jeremy’s was subjected to the full Use Permit process even
though the ZAB, at its June 9, 2004 meeting, had not granted Staff permission to
change the prior practice of requiring only an AUP as set out the Zoning
Ordinance.(23E.44.050B)1

1 Jeremy Kidson agreed to pay the additional fees and submit to the additional requirements of the Use Permit when
it became obvious that appealing Staff’s decision would take longer to obtain a final result.



Thus, despite the claims asserted by appellants, Jeremy’s application was
subject to more public process than any similar permit. Even though prior applications
to expand (even uses subject to “use quotas”) into adjacent tenant spaces were allowed
to do so with merely an Administrative Use Permit; Jeremy Kidson was required to
obtain a Use Permit. Administrative Use Permit fees and waiting time are considerably
less than that of Use Permit fees and waiting time. In essence for the Use Permit
currently before you, Jeremy Kidson’s application was subjected to a higher level of
review than any similar application.

The EImwood Commercial District Zoning Ordinance Permits the Granting of an
Exception to the Numerical Limitations (“use quotas”) with a Use Permit.

Appellants complain bitterly that the rules, procedures and “intent” of the
Elmwood Commercial District were violated. They claim that the intention of the
Elmwood Commercial District was to never allow an exception to the use quotas and
that clothing stores were meant to be subject to square foot limitations. Neither claim is
true. Exceptions to exceed the numerical limitations with a Use Permit are specifically
allowed in the Elmwood Commercial District (23E.44.090). Square foot limitations are
not imposed on clothing stores (Table23E.44.04).

Even though this application was not officially treated as one that exceeded the
use quotas because the only issue before the ZAB (and this City Council) was whether
to allow expansion of an already permitted use, the application was subjected to exactly
the same scrutiny of as an application to exceed use quotas. “In approving the Permit,
the ZAB considered the request to expand in light of the use restrictions (including
quota limitations and square foot limitations.” (City Manager report, December 14, 2004,
page 5, emphasis supplied). To exceed the quota limitations the Ordinance requires, in
addition to eight (8) specific Use Permit findings, that “the exception shall result in a
positive enhancement of the purposes of the [EImwood] District, as evidenced by
resident and merchant support and ...other information indicating probable substantial
patronage by surrounding neighbors.” (23E.44.090)

Even though not required under this permit to do so, Jeremy Kidson provided the
evidence requisite to support an exception to the use quotas. Petitions in support of
this application, signed by over 54 EImwood merchants were provided to the ZAB.
(Pp.91-94 of December 14, 2004 Agenda # 27) In addition, over 100 local residents
signed petitions in support, wrote letters or testified in support of this application.(pp. 81-
89).

In sum, the granting of the Use Permit in this case followed the language and
intent of the ElImwood Commercial District. The intent regarding both the use quotas
and square foot limitations were, after intense Staff and ZAB scrutiny strictly, if not
excessively applied to this particular application.2

2 The granting of the instant Use Permit enhances the purposes of the Elmwood District in that an office use will be
converted to retail use.

Letter to: Berkeley City Council Date: 12/14/04
Re: Affirm ZAB on 2693 College Avenue



Conclusion

The appellants complain that procedures and the law were not followed. As
shown above, if anything, in the application, use permit and decision now before you,
Jeremy Kidson was subjected to a longer, more expensive and more intensive and
thorough review than any prior similar application to expand into an adjacent tenancy.

The questions of whether and/or how quota limitations should be applied, or
whether they should exist at all for many of the current uses, the amount of square
footage any one use should have are questions that good public policy requires should
be referred to the Planning Commission for review. At that time, the Planning
Commission can also address the very real underlying concern addressed by other
Planning Commission regarding the passage of legislation to prevent the take over of
small commercial districts by large chain stores.

Whatever comprehensive review this Council thinks should be applied to the
current ElImwood Commercial ordinance, Jeremy Kidson’s application before you
tonight followed all of the existing rules. He should not be subjected to further delay.
Your vote tonight to AFFIRM the ZAB will allow Jeremy Kidson, Jeremy’s and the City of
Berkeley to benefit from the remainder of the holiday retail season.

| thank you in advance for your courtesy and attention to this matter.

Very truly yours,

Rena Rickles

Letter to: Berkeley City Council Date: 12/14/04
Re: Affirm ZAB on 2693 College Avenue
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