Office of the City Manager
ACTION CALENDAR

October 18, 2005

To: Honorable Mayor and
Members of the City Council

From: ’;Li Phil Kamlarz, City Manager
Shnuejw Stephen Barton, Director, Housing Department
Subject: Amendment to the Condominium Conversion Ordinance

RECOMMENDATION
Adopt first reading of an Ordinance amending Berkeley Municipal Code (BMC) Chapter 21.28,
Condominiums, Community Apartments, Stock Cooperatives and Tenancy in Common Projects.

SUMMARY

The Tom v. San Francisco decison hed the effect of invaidating the City of Berkeley’ s ban on
conversion of renta properties with four units or more to owner-occupancy through creation of
Tenancy-1n-Common projects (TICs). This creates the potentia for extensive conversion of
rental housing to owner-occupancy. While additiond relatively lower-priced ownership housing
is definitely needed in Berkdley, there has been a generd policy consensus both that this should
not come at the expense of the even greater need for rental housing available to people who
cannot afford to buy, and that TICs are avery problematic form of ownership for those who
purchase them. In addition, the unregulated conversions could be combined with wholesale
eviction of tenants through use of the Ellis Act to go out of the renta business. The City seeksto
drike a baance between protecting the rentad housing stock and its affordability with steering
prospective converters towards conversion to condominiums rather than Tenancy in Common
units (TICs) because the latter are fraught with problems for the owners.

In aseries of actions earlier this year, the City Council amended BMC Section 21.28.060,
Affordable housing fee requirements, to include a cgp on the affordable housing mitigation fee

on condominium conversons on atemporary bass effective June 16, 2005 and expiring on
January 31, 2006, and requested that staff return shortly with alimited ordinance revison
followed by alater workshop on the remaining issues. The intent of the proposed revisonsisto
create a workable ordinance that allows some conversions to proceed while Council takestime to
review mgor issues and dternatives for a permanent gpproach. The proposed amendments are
discussed in detail in the body of the report below.

The primary feature of the existing ordinance is to condition the conversion to condominiums on
the payment of afee to mitigate the substantia decrease in affordability when formerly renta
housing is taken off the rental housing stock. The amendment adopted by the Council earlier this
year cgpped thisfee at 12.5% of the sales price of the condominium. The cap is scheduled to
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expire on January 31, 2006. Thefeeispaidinto the City’sHousing Trust Fund and used to
creste affordable housing.

In the proposed amendments before you tonight, feetures have been added to fecilitate the
conversion by certain categories of applicants as requested by the City Council and based upon
input gathered by the staff and HAC. For owner-occupied properties in certain categories the
mitigation fee is reduced to five percent and alternatives are presented for trestment of duplexes,
as requested by Council. Previoudy existing mitigation fee exemptions are continued for al
people who filed an gpplication prior to the expiration of the previous ordinance on June 16,
2005. Mgor issuesto be reviewed a a Council workshop to be held on January 17, 2006 include
the overdl date of the renta housng market and the effects of condominium conversion on the
availability and affordability of rentd units, the appropriate maximum leve for the mitigation

fee, whether the fees should be restructured and whether there should be provision for
“indusonary” units sold a below-market prices as an dternative to the payment of the
mitigation fee

FISCAL IMPACTS OF RECOMMENDATION

Unknown but expected to be positive. Depending on the number of conversions, their price and
the number of inclusonary units created, there is the potentid for increased revenue to the
Housing Trust Fund of up to $4,000,000 annudly. 1t will most likely take 3to 5 yearsto achieve
thisrevenue level. Depending on the number of conversion gpplications the result may be aneed
to add a gtaff position in the Permit Center to process applications. Applicants are required to
pay feesthat cover the cost of processing, so the ultimate effect should be abaanced increasein
both costs and revenue at the Permit Center.

CURRENT SITUATION AND ITSEFFECTS

Since the City cannot currently regulate TIC conversions, the dternative isto create alimited
incentive for condominium converson. Condominiums will sell for more than TICs and as part
of the City’ s condominium conversion process owners must protect current tenants, offer them a
chance to purchase their units, and pay mitigation fees to the City that go into the Housing Trust
Fund. Expandon of the condominium market in Berkdley would undercut the potentid market
for TICs by offering owners higher profits from conversion and offering buyers a more attractive
form of ownership and at the same time would enable the City to protect tenants and obtain
mitigation fees to create permanently affordable housing. The Council has been engaged in
adopting a series of surgica amendments to the City’ s exigting regulation of condominiumsto
strike the appropriate bal ance between these competing goals.

On May 17, 2005 Council repealed dl provisons regulating TICs and capped the affordable
housing mitigation fee, effective on June 16, 2005 and expiring on October 26, 2005. (Ordinance
No. 6,852-N.S.) On September 20, 2005, the Council extended the expiration date to January 31,
2006 to dlow it further time to study the issues.

Under the May 17 amendment capping the fee, the average fee on converted units would be
reduced to around $50,000 per unit since the median condominium price reached $440,000 last
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year. Under the City’s long standing condominium conversion ordinance, no more than 100 units
may convert to condominiums annudly at arate of 50 every Sx months, however, there are
numerous other provisions of that ordinance that need to be adjusted to facilitate these limited
conversons.

A June 21, 2005 amendment to the ordinance effective July 21, 2005 exempted from both the fee
and the 100 unit quota conversions by residents who are owners as tenants in common of
buildings containing five or fewer dweling units as of May 10, 2005 where the tenants have

used the unit as the their principa residence during that period. The number of units subject to

this exemption was capped at 15.

As of September 20, 2005 the Planning Department had received two gpplications with atota of
gx unitsfor exemption under this provison and atota of seven other gpplications for converson
of 30 units to condominiums.

The proposed revisions recommended in this report make limited adjustments to the ordinance
pending the Council’ s more detailed evauation of the problem and possible solutions at alater
workshop.

BACKGROUND
Major Paintsin the Proposed Ordinance Amendments

|. Elimination of Limit on Number of Vacant Units

The amendments eiminate the limit on vacant units from Section 21.28.050. Currently the
ordinance alows condominium converson only when no more than one or no more than twenty-
five percent of the units are vacant, whichever is gregter. Holding units vacant aready has
sgnificant financid consegquences to the owner in forgone rent. Continuation of this restriction
would grestly reduce the competitive advantage of condominium converson over TIC
conversion.

Il1. Protection of Tenants

The ordinance disdlows condominium converson for twenty years after owners use the Ellis

Act to go out of the rental business and evict al tenants from a property and for ten yearsif there
has been an eviction for purposes of owner-occupancy (21.28.050.B). Thesetime periods are
double what the ordinance previoudy required.

Owners engaged in converson must guarantee current tenants protection against owner-
occupancy eviction at any time after conversion (21.28.120.B.3). Two dternatives are presented,
one that extends this protection to al tenants and one that maintains the current protection of low
and moderate income and elderly tenants. In addition, tenants are protected against future rent
increases, including in those cases where state law otherwise removes rent control protections,
because the owner doing the conversion will be required to provide such protection as a
condition of digibility for the 12.5% of sales price cgp on mitigation fees. An owner can decline
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to provide such protection, however then the fee will not be capped at the 12.5% of sdles price
with the result that the cost of converson will usualy be prohibitively high. (21.28.060.A.1).

[11. Priority for Conversion of Allowable 100 Units-Existing Inclusionary Units Exempt
From Fee

Priority for conversion under the current ordinance is given to properties based on the percentage
of tenants who sign a statement of intent to purchase. The proposed amendment provides that
tenants in place for five years or more would count double to give extraweght to long-term
tenants. The owner must present the City with written proof of such tenant’ s continuous
resdency. The City Manager isto develop adminidrative regulaions to define what the
statement of intent to purchase will include in order to make it as meaningful as possble, snce it
isnot legaly binding on the tenant. (21.28.080)

Exidting incdlusonary units will be exempt from the 100-unit limit because they dready must be
sold at a below-market price and continue to be affordable to people a the same income leve as
previoudy (21.28.040.B).

V. Fee Exemptions or Reductions for Owner-occupants-Exemption from 100
Unit Quota on Conversions
A. Previoudy Exempt TICs

There are a number of owner-occupied and partialy owner-occupied tenanciesin common
(TICs) that could convert to condominiums without paying an affordable housing mitigation fee
under the old ordinance because they existed as TICs since August 1992 or before. Under the
proposed amendment, al such applicants who filed a completed application to convert to
condominiums prior to the expiration of the previous verson of the ordinance on June 16, 2005
will be entitled to convert under the rules in effect at that time, provided they complete the
subdivision process by June 15, 2007. These units would not be counted against the 100 units
alowed to convert annudly (21.28.065.A.1). The Planning Department has received 32
applications representing 89 units that will be processed without paying affordable housing
mitigation fees under this provison.

The Council’sgod of baancing the reduction in the rental housing supply with creating
incentives for ownership suggests a reduced fee for converson of smal properties with either
owner occupants or long time renter gpplicants. The proposed amendments set out a series of fee
reductions related to this point.

B. Duplexes
Two alternatives are proposed for the treatment of duplex properties as requested by Council.
Both dternatives dlow ownersto qudify after atota of seven years of resdence elther inthe
unit to be converted or in a previous rental unit located in Berkeley. One aternative exempts the
property from the fee entirely (21.28.065.A4), while the other leavesit at 5% (21.28.065.B2.).
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C. Owner Occupied 3-4 Unit Properties, Exemption from Quota and Cap on Fees
Owner-occupied properties subject to reduced mitigation fees would be exempt from the 100
unit per year limit on conversions so that they could move forward at any time, and o thet
conversions of these owner-occupied units would not pre-empt the proposed conversion of 100
units of rental property (21.28.040.B). Mitigation fees would be reduced to a maximum of 5%
for those owner-occupied units in three and four unit properties occupied by people who at the
time of gpplication have occupied the unit for seven years (21.28.065.B.3). Fees for such owner-
occupied unitswill not be due until the unit is sold, and the fee may be based on the gppraised
vaue a the time of converson, rather than on the full value of the unit when it isfindly sold
(21.28.060.B) at the owner’ s option.

V. Administrative Costs and Simplifications

Doing the additiona housing trust fund projects made possible by these fees and processing
indusionary unitswill require Sgnificant gaff time. The previous amendment specified use of
up to10% of fees for administration of both the ordinance and the development of projects
through the housing trust fund. This section has been removed as unnecessary since the
dlocation of fundsfor this purpose is dready permissible.

Findly, the ordinance requires regular monitoring and reporting to the Housing Advisory
Commission and Planning Commission (21.28.090.C).

ALTERNATIVE ACTIONS CONSIDERED

A workshop will be held with Council on January 17, 2006 to review the larger issues involved
in sructuring this ordinance.

CONTACT PERSON
Stephen Barton, Housing Director, 981-5400

Attachments
1: Ordinance
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ORDINANCE NO. —-N.S.

AMENDING BERKELEY MUNICIPAL CODE (BMC) CHAPTER 21.28, CONDOMINIUMS,
COMMUNITY APARTMENTS, STOCK COOPERATIVES AND TENANCIESIN
COMMON PROJECTS

BE IT ORDAINED by the Council of the City of Berkeley asfollows:

Section 1. That Berkeley Municipa Code Chapter 21.28 is hereby amended to read as follows:

Chapter 21.28

CONDOMINIUMS, COMMUNITY APARTMENTS, STOCK COOPERATIVESAND
TENANCY IN COMMON PROJECTS*

Sections:
21.28.010 Requirements of chapter, additional to other lega requirements.
21.28.020 Purpose and findings.
21.28.030 Definitions.
21.28.040 Conversion of renta units to condominiums and related forms of owner
occupancy prohibited-- Exceptions.
21.28.050 Eligibility for one hundred renta units per year to be converted.
21.28.060 Affordable housing fee requirements..
21.28.065 Affordable Housing Fee Exemptions- Further Reduction In Fee
21.28.070 Procedure for alocation of conversion of one hundred unitsin rental
properties.
21.28.080 Standards for determining priorities in selection of one hundred unitsin rental
properties.
21.28.090 Procedure for determining the one hundred units selected in rentd properties.
21.28.100 Procedure for obtaining preapplication notice of compliance with loca laws.
21.28.110 Application for subdivison.
21.28.120 Approva of subdivisons--Conditions to be imposed.
21.28.130 Fraud prohibited.
21.28.140 Remedies.
21.28.300 New residential condominiums.
21.28.500 New commercid condominiums.
21.28.700 Commerciad condominium conversons.
21.28.710 Application, reports and other required information.
21.28.720 Notice to tenants.
21.28.800 Notice of requirements for public hearings.

*  Prior Ordinance Higtory: Ordinance No. 5793-NS.
If any provison of the ordinance codified in this chapter or gpplication thereto to any person or
circumstanceis declared or found invaid by acourt of competent jurisdiction, the invdidity of



any such provison of said ordinance shal result in a 365-day moratorium on acceptance and
goprova of new converson gpplications under this chapter in order that the City may determine
how best to continue to protect its low income housing stock.

21.28.010 Requirements of chapter, additional to other legal requirements.

In addition to any other gpplicable requirements of loca, sate or federd law, conversons of
exiging—rentd housing to condominiums, community apartments, and stock cooperatives, shdl
be subject to the requirements provided by this chapter. For purposes of this chapter a parce map
isaso congdered a tentative and/or find map.

21.28.020 Pur pose and findings.

A. In order to provide for the housing needs of al economic segmerts of the City, the City
Council declares that the purposes of this chapter are asfollows:

1. To insure a reasonable bdance in the avalability of renta and ownership housing in the
City and to maintan opportunities for individua choice in the tenure, type, cost and location of
housing;

2. Tomaintain an adequate supply of housing affordable to low income residents;

3. To avoid displacement of and undue hardship to resdents of the City who may be
required to move from the community due to a shortage of low income housing.

B. The City Council finds and declares that a housng shortage exists which is inconssent
with the purposes of this chapter, and with the adopted goads and policies of the City as sat forth
in the housing dement of the magter plen.

C. The City Council finds that there is a reasonable relationship between the conversons
permitted by this chepter and the diminution in the supply of housing affordable to low income
families in tha the converdon of exiding resdentid renta units into condominiums, community
gpartment projects, and stock cooperatives (as defined in Section 1350 of the Civil Code and
Sections 11004 and 11003.2 of the Business and Professons Code, respectively), by eiminating
units formerly affordable to low income families and adding to the stock of housing affordable to
moderate and upper income families, will create undue hardships for low income residents
displaced by the converson and will othewise adversdy affect the avalability and cost of
housing affordable to low income families throughout the City.

D. The City Council finds an affordable housng fee imposed on the converdon of existing
reSsdentid rentd units into condominiums, community gpartment projects, and sock
cooperatives (as defined in Sction 1350 of the Civil Code and Sections 11004 and 11003.2 of
the Busness and Professons Code, respectivey), will be used to compensate for the diminution
of the supply of rentad housng by funding the presarvation and development of permanently
affordable housing for low income persons in Berkedey and that there is a reasonable rdationship
between these uses and the loss of affordability caused by the conversions referenced above.

E. The City Council further finds that the cost edimates regarding the amount of loss of
afford-ability contained in the council report submitted to the City Council on November 10,
1992, and discussed at the hearing on this matter on November 10, 1992, are reasonable, and the
fees expected to be generated by the conversons envisoned herein will not exceed the totd
amount of these codts. The City of Berkdey shdl maintan on file the detaled formulas and
cdculaions that the City has made of this mitigation impact and its offsetting actions and fees
contained herein and this document shall be made available upon request.

F. The City Council finds and declares that it would not adopt this chapter permitting

Condominium Conversion Section 21.28
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converson of rentd property to condominiums or cooperatives, but for the provison that the
adverse effects of such conversons on low-income households will be mitigated by the
affordable housing fee described herein.

21.28.030 Definitions.

Asusad in this chapter:

A. "Cohousng communities” A type of deveopment whieh that fosters community by at
least the following means.

1. Thelayout around common open space encourages resident interaction.

2. There ae extensve commonly owned living fadlities, which amount to a minimum of
ten percent of the tota building square footage and which include a common kitchen and dining
area uitable for seeting al of the resdents & one time and may include other common facilities
such as children's play rooms, workshop(s), living room, guest room(s) and laundry facilities.

3. A group of households who wish to become resdent owners, numbering a least hdf of
the number of units that will be on the propety, paticipate fully in planning the community
including decison-making with regad to the desgn of a new deveopment or any desgn
changes in the renovation of exising housng, and with regard to the content of any deed
restrictions and the management documents of the association.

4. Resdents will engage in joint decisenmaking_decison making on the improvement, use
and management of common property and, by written agreement, commit to participate in other
community activities such as preparing community dinners a least weekly, supporting residents
with specid needs such as childcare, and maintaining community gardens, shared open Space
and common fecilities.

B. "Elderly tenant” means atenant who is Sixty years of age or older.

C. "Limited equity housng cooperative’ means a corporaion whieh that meets the criteria
of Business and Professona Code Section 11003.2 and which aso meets the criteria of Hedlth
and Safety Code Section 33007.5.

D. "Low and moderate income tenant.” A low-income tenant is one whose annud family
income is less no_more than eighty percent of the median annua income adjusted for household
gze for the SMSA cdculaed by the Depatment of Housng and Urban Deveopment. A
moderate-income tenant is one whose annua family income is fess no _more than one hundred
twenty percent of the median annud income for the SMSA adjusted for household sze as
cdculated by the Depatment of Housng ad Urban Development. Provided, however, that no
person may be designated a low or moderate income tenant if that person has been declared a
dependent of another for tax purposes, and the person who declared the tenant a dependent does
not meset the definition herein.

E. "Price index" means the index for dl urban consumers, San Francisco Bay Area Average,
as published by the United States Bureau of Labor Statidtics, or in the event such index is
discontinued, any comparable index.

F. "Unit" means any resdentid dwelling unit or gpartment containing its own bathroom and
kitchen facilities and used primarily for resdentid accommodations_and joint living and working
quarters that can serve as a permanent resdence. For purposes of this chapter dormitories,

fraternity and sorority houses, boarding houses, and residentid hotels, andjeiattiving—and-work-
guarters-shdl not be considered residentia units and shall not be subject to this chapter.

Condominium Conversion Section 21.28
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21.28.040 Conver sion of rental unitsto condominiums and related forms of owner
occupancy prohibited--Exceptions.

A. No units that have been previoudy occupied as renta units may be converted to,
condominium projects, community apartment projects or stock cooperatives, except as provided
in this chapter.herein.

B. Up to enre-hundred100 renta units per year may apphy-for— receive gpprova of a tentative
map or parced map to create a condominium project, community gpartment project or stock
cooperative, if such units meet the digibility requirements set forth in Section 21.28.050, follow
the procedure set forth in Section 21.28.070, and are selected for converson under the procedure
et forth in Section 21.28.090.

1. In any converson of properties that have exiding inclusonary units, as required under
the City's incdlusonary zoning ordinance, the exiding inclusonary units shal not be counted
againg the quota of 100 units and may be approved.

2. Two, three and four unit properties with owner-occupied units digible for reduced
mitigation fees of 5% or less shdl not be counted againg the quota of 100 units and may be
approved

3. _Units which are exempt under 21.28.065 (A) (2) shal not be counted againg the quota of
100 units and may be approved

C. This s=ction shdl not apply to applications involving proposed or newly constructed
buildings that contain units not previoudy rented or leased, —nor to buildings lawfully designed
and used for other than residentid purposes. Where a new unit or units are added to an existing
reddentid unit or units, this section does not gpply to a proposed subdivison of the new unit(s)
from the exiging unit or units. The new unit(s may agoply for a tentative mgp or parcd map
under thistitle.

D. Thissection shdl not gpply to conversonsto limited equity housing cooperatives.

E. Propeties may be converted to condominiums, community gpartments or sock
cooperatives under this chapter in order to form cohousing communities, so long as they meet the
definition of cohousng community contained in Section 21.28.030.A, and contain no fewer than
eght units of which a least seventy percent are sngle-family attached or detached Structures.
The physicd layout of the dtructures on the property must be clearly suited to formation of a
cohousing community. The property must not have had any tenant resdents as of August 20,
1992, the effective date of the section. The property must need rehabilitation in order to be made
habitable, cogting, on an average, no less than thirty thousand dollars per unit. Seventy-five
percent of the units must be sold at prices affordable to low or moderate income people. The tota
number of unitsin cohousing communities which may convert is limited under this chepter.

F. This section shdl not goply to converson of properties which are dready subdivided into
condominiums, stock cooperatives or community apatments to a different type of subdivison
except that if the subdivison contans multiple units that were required to reman in a dngle
pacd within the subdivison due to their previous daus as rentd units these units must
continue to be owned in asingle parcd or right of exclusive occupancy.

21.28.050 Eligibility for one hundred rental units per year to be converted.

In order to be consdered among the one hundred units permitted to convert each year, the
building or buildings proposed for converson must meet the following conditions:

A. At no time within ten-twenty years of the time the gpplication to convert is filed dhdl an
owner of the property have filed with the City of Berkdey a Satement of intent to go out of the
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renta busness. At the time of application and continuoudy for five- ten years prior thereto, no
eviction may have occurred pursuant to Section 13.76.130.A.9: of the Berkdey Municipad Code
(rel atlng to evl ction for purposesof owner- occupancy or occupancy by rel atlves of the ovvner)

B The owner must agree that a the t|me of gaie of esch unlt an affordable housng feg as
described in Section 21.28.060, shall be paid to the City.
C. The owner must comply with al applicable laws of the City.

21.28.060 Affordable housing fee requirements.

A A. Except as provided in 21.28.065, Aany converson of rentd housng pursuant to this
chapter shdl be subject to the payment of an affordable housng fee. The fee shdl be the
capitdized vaue of the increase in the monthly cost of the condominium unit compared to the

monthly cost of the rentd unit for a tenant—with—the—nedian—Hcome—for—the—Gity. Monthly

homeownership costs will be determl ned by adding mortgage payments taxa, H:mcanee—and
homeowners association fees—e A

equai—to—wo—pelceem—ef—meeme Mortgage tayments WI|| be the current average flxed rate thlrty
year mortgage as reported by the San Francisco Federal Home Loan Bank applied to ninety-five

percent of the purchase price. The rent shal be the current market rent a the time of filing the
goplication. The cegpitdized vadue shdl be determined by dividing the increase in monthly
housng payments by the mortgage mterest rate l-n—ne—ease—he#ate;shd-l—tlce—aﬁoFddele

B. The affordable housng fee for’ conversion of a rentd unit shal be based on the actud a
sales price, provided that the sales price -that—is no lower than ninety percent of the appraised

vaue of the unit as a condominium a the time of eonversensale If units are sold at prices
below this levd, the affordable housng fee mugt be pad in the same amount as if the unit were
sold a ninety percent of eurrent-appraised vaue._ Owners shdl have the option of paying the fee
a any time prior to sde of any unit, based on the ful appraised value of each unit. Where a unit
is occupied by an owner prior to converson to condominiums, the fee may be based ether on the
appraised vaue of the unit as a condominium a the time of converson or on the actud price a
the time of sdle a the discretion of the owner.

C. All of the sums collected pursuant to this section shdl be placed in the housing trust fund
of the City and shdl be used soldy to finance needed permanently affordable low and moderate
income housing to help meet the City's housing e ement gods and policies.

D. An appropriate document or documents, in a form required by the City, indicating the
amount of the portion of the affordable housing fee atributable to each unit, and which is owed
to the City, shdl be executed and recorded with the County Recorder. Such documents shall
indicate a lien in favor of the City in an amount equd to the affordable housing fee for that unit.

Condominium Conversion Section 21.28
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Upon payment to the City of the fee amount, a rdlease of the lien shdl be filed by the City with
respect to each unit for which the fee has been paid.

E. Any converson of rentd property for devdopment of a cohousng community pursuant
to Section 21.28.040H of this chapter shdl, in place of the mitigation fee, be subject to
inclusonary zoning requirements that are e@ther equa to tha of new condominium congruction
as dtated in Chapter 23C.12 of the Berkdley Municipa Code, or the number of inclusonary units
shdl be a least fifty percent of the totd number of units and they shdl be affordable to
households a one hundred percent of the median income, with affordability defined as a price no
higher than three times income or, the Planning Commisson and the City Council may approve
an inclusonary proposd that the City Manager determines is of equivdent vaue to these two
dternatives.

21.28.65 Affordable Housing Fee Exemptions- Further Reduction In Fee

A. Exemptions. The following shdl be exempt from the payment of any affordable housing
fee

1. Any dready exiging inclusonary unit which was required to be created under the City's
indlusonary zoning ordinance.

2. In properties where the initid request for sdlection was made prior to June 16, 2005 and
the property would have been exempt from the affordable housng mitigation fee under the
ordinance then in effect, the property shdl continue to be exempt from this fee as long as the
subdivision application is complete by July 1, 2007.

3. Reddents who are owners as tenants in common of buildings containing five or fewer
dwdling units as of May 10, 2005, shdl be exempt from the affordable housng mitigation fee
required by this section, as well as the quota set forth in Section 21.28.090, provided that such
resdent owners have used the unit as their principle place of resdence since January 1, 1995,
provided that no more than 15 dwdling units may be subject to this exemption on a first come,
fird-served basis. This provison shdl sunset on July 1, 2007 or once 15 units have received a
fee waiver, whichever comesfird.

4. (DUPLEX ALTERNATIVE #1): Owner-occupied units in two unit properties where the
ownea has lived in the unit as thar principa place of residence or previoudy rented another unit
in Berkdey asthar principal place of residence for atotal of at least seven consecutive years.

B. Further Reductions in Affordable Housng Fee
There will be further reductions in the affordable housing fee as follows:

1. If the owner converting the propety agrees to limit future rent increases for current
tenants to no_more than 65% of the increase in the Consumer Price Index for dl Bay Area
Consumers dfter conversion, then the affordable housing fee shdl not exceed 12.5% of the sdes
price of the unit. This cap on the afordable housng mitigation fee shdl expire on January 31,
2006.

Condominium Conversion Section 21.28
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2. (DUPLEX ALTERNATIVE #2) In two unit propertties where an owner has lived in the
unit or previoudy rented another unit in Berkdey as ther principal place of residence for atota
of a leed seven consecutive years the affordable housing fee for that unit shal be no greater
than five percent of sdesprice.

3. In _any converson of owner-occupied properties condding of three or four resdentia
units the maximum_affordeble housing fee for units occupied by an owner who has lived in the
unit astheir principd place of resdence for at least seven consecutive years shall be five percent.

3: 4. In two unit owner-occupied properties with a renta unit that is exempt from both rent
gabilization and good cause for eviction the maximum fee shdl be five percent.

21.28.070 Procedurefor allocation of conversion of one hundred unitsin rental properties.

A request for dlocation of part of the one hundred units of rentd property alowed to convert
under this chepter shdl be filed on a form provided by the City. The reques shdl be
accompanied by supporting documents providing the information necessary to determine that the
property is digible to convert, as described in Section 21.28.050 (Eligibility for one hundred
units per year to be converted) and to determine the priority in alocation as described in Section
21.28.080 (Standards for determining priorities in sdection of one hundred units). The request
dhdl be filed with the zoning office. Natification of the filing of the request shdl be made on Al
the tenants of the building in the manner and on a form required by the City. A fee to cover the
costs of the dlocation procedure must be set by the City Council by resolution and may be
amended from time to time. No request for dlocation may be accepted before this fee goes into
effect.

21.28.080 Standardsfor determining prioritiesin selection of one hundred unitsin rental
properties.

Prioritiesfor selection of the one hundred units shal be asfollows:

A. Priority will be given to proposais Wrth the highest percentage of proposed tenant-
purchasers,

more shdl count as two tenant-purchasers for purposes of determining the percentage. Owner-

occupants shal adso count as proposed tenant purchasers for purposes of determining the
percentage. The City Manager shdl edtablish by adminidrative regulations the procedures for a
tenant to qualify as a proposed tenant-purchaser.

B. All other factors being equd, gpplicationsfiled first in time will be preferred.

21.28.090 Procedurefor determining the one hundred units selected in rental properties.

A. Requests for dlocation will be evauaed twice per—eaendar—yearly—begining——1993.
Ffty units will be sdected in_each at—the-end-ofthe-firs g9x-month period, if such units comply
with the digibility requirements of this chepter and in accordance with the priorities st under
Section 21.28.080. The remaining requests, |f any, WI|| be consrdered agan a the end of the ne<t
eeeenel—sx— month perrod r ;

Mahager or his deegnee shail daermme the t|m$ a which each st of requeﬁs WI|| be evauated
and proposals selected.
B. The propertties with up to one hundred units whose priority is highest will receive a
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Notice of Sdlection from the City and may apply to convert to condoml niums or cooperamveﬁ
C. In each cdendar year, *

second-six~—menth-period—the City Manager or hIS or her deegnee shail report to the ousng
Advisory Commission and the Planning Commisson on the number of conversons during the

previous year, including ther geographica—distributiodocation, prices, rate of tenant purchase
and such other information as may be necessary for the Paaring—Commissors to review the
converson program and to make such recommendations to the City Council as may be necessary
to protect the public welfare.

21.28.100 Procedure for obtaining preapplication notice of compliance with local laws.

Persons who wish to obtain a determination that their building complies with gpplicable bcal
laws, for purposes of obtaining gpprovd for a converson, may file an goplication with the
zoning office accompanied by a fee theretortherefore, set by the City Council by resolution. The
zoning office will perfform a compliance review and provide a notice of locd law compliance.
The notice of locd law compliance will date whether the property complies with the
requirements of this ordinance and whether dl units and any building additions or modifications
were |legdly condructed with the permits required a the time of condruction all-gpphecable-toca-
laws—and will gate what, if anything, must be corrected in order to bring the property into
compliance. The notice of locd law compliance will guide the conditions placed on approvad of
any converson for which it is required, but does not preclude additiona requirements if
additional noncomplying conditions are discovered. A fee to cover the costs of the notice
procedure may be set by the City Council by resolution and amended from time to time.

21.28.110 Application for subdivision.

Application to be consdered within the one hundred units permitted. Where a tentative map
or parce map application pursuant to Chapter 21.16 or 21.24 of this code is filed by one seeking
to convet exiging rentd housng to condominiums, community gpatments, or stock
cooperdives, no gpplication for a tentative subdivison map shdl be consdered complete or
aoproved unless it is accompanied by notices from the City indicating: (1) sdection of the
goplicant as among the one hundred units for converson, as specified in Section 21.28.090.(B),
and (2) that the proposed converson complies with the City's laws or can be brought into
compliance as pat of the converson and unless the application is accompanied by al
documentation necessary to demondrate compliance with the conditions of agpprova dated in
Section 21.28.120 (Approva of subdivisions--Conditions to be imposed), updated information
on whether the property complies with the digibility requirements of this chapter, and dl
documents required in the subdivison process including but not limited to the map, CC&Rs, title
report, and such soils and geological studies as may be necessary. A fee to cover the cods of the
application procedure may be set by the City Council by resolution and amended from time to
time.

21.28.120 Approval of subdivisions--Conditionsto beimposed.

A. The Panning Commisson or City Manager or hisher desgnee shdl not gpprove an
goplication for a tentative map unless the Commisson or City Manager or hisher designee finds
that al the provisons of this chapter are met.

B. The Paming Commisson or City Manager or hisher desgnee shdl impose the
following conditions on any converson of renta units:
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1. The ownea dhdl offer and continue to offer the exclusve right to purchase each rentd
unit in the building to the tenant thereof upon the terms set forth in the agpplication, without
change, for a period of not less than twe—_one years from the date of find approvd by the
Cdlfornla Department of Red Estae, or the dae the firg unlt in the bU|Id|ng is offered for de,

2. The owner shall satls‘y the affordable housng fee requirements ef—this-section-by paying
the fee, or having recorded documents in a form required by the City, indicating the indebtedness
to the City and a willingness to pay a time of sde or refinancing, as described in Section
21.28.060E:

3. (TENANT PROTECTION ALTERNATIVE #1) No low- or moderate-income tenant,

and no ddely tenant, shdl & any time after the submisson of the converson application be
evicted for the purpose of occupancy by the owner, or by occupancy by any reative of the owner
S0 long as the unit remains the tenant’s principal place of resdence. In the event the tenant does
not exercise his or her right to purchase within the time period set forth in this section, the owner
may transfer the unit without any price redriction to the tenant or any other person. However, in
the event such transfer is to someone other than the tenant, the trandfer shdl be expresdy made
subject to the rights of the tenant to continue to occupy the unit as provided for in this section.

3. (TENANT PROTECTION ALTERNATIVE #2) No low—ormoderate-income-tenant;
and—no—ddedy—tenant, shdl a any time after the submisson of the converson agpplicaion be
evicted for the purpose of occupancy by the owner, or by occupancy by any relative of the owner
%0 long as the unit remains the tenant's principal place of resdence. In the event the tenant does
not exercise his or her right to purchase within the time period set forth in this section, the owner
may transfer the unit without any price redriction to the tenant or any other person. However, in
the event such transfer is to someone other than the tenant, the transfer shall be expresdy made
subject to the rights of the tenant to continue to occupy the unit as provided for in this section.

4. Where improvements are required as conditions of approva of the tentative mep or
parcd map or by City ordinance, any required improvement plan submitted pursuant to Chapter
2144 sdl incdlude an andyss of potentid harmful impacts on tenants of the repar and
ateration process due to noise, blocked access, temporary displacement, increased rents, or other
harms, and a plan for mitigation of harmful impacts.

5. Where the owner proposes or intends to make improvements other than pursuant to
Section 21.28.1204B.}4), the owner shdl submit to the Planing Commisson an andyss of
potentiad  harmful impacts on tenants of the repair and dteration process due to noise, blocked
access, temporary digplacement, increased rents, or other harms, and a plan for mitigation of
harmful impeacts.

6. The owner shal provide dl prospective buyers with a report on the seismic safety of the
property.

C. In ajdltlon to the foregomg, the Plannlng Commlsson or City Manager or higher
designee shdl not permit a map to issue as to the converson of renta units by a ecolaberative
cohousng community unless it finds that the proect fully saidfies the definition and
requirements for a esHaberative-cohousing community.
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D. In addition to the foregoing, the Panning Commisson or City Manager or higher
desgnee shdl not permit a map to issue as to the converson of renta units in a property with
indusonary _units _unless the indusionary provisons for sde propeties ae applied to the
incdlusonary renta units.  Where the property received a density bonus or other public subsidy in
return _for providing below-market-rate units the below-market-rate for-sde units shdl meet the
levd of afordability required of the units in order to qudify for the density bonus or other

subsidy.

21.28.130 Fraud prohibited.

It shdl be unlawful to offer for sde, to offer to purchase, to agree to sdl or buy, to sl or
buy, or to assg in the sde or purchase of any condominium, community agpartment, stock
cooperdtive or TIC if the creation of such condominiums or other related form of ownership fals
to comply with any provison of this chapter or the clamed compliance was procured by fraud,
misrepresentation, threat or payment of sums of money not authorized by this chapter. Any such
transaction is hereby declared to be contrary to public palicy, and null and void.

21.28.140 Remedies.

A. The City Attorney may bring an action on behdf of the City of Berkdey seeking
injunctive rdief to resrain or enjoin any violation of this chapter. In any such action al rdief
which may redress violation of this chapter may be awarded including but not limited to an order
to make whole any individuds aggrieved by such violation. In addition, in any such action a civil
pendty in the amount of ten thousand dollars for each unit sold or offered for sde in violaion of
this chapter shal be assessed againg any sdler, and agangt any person who assgs a sler,
including any red estate broker, who knowingly violates the provisions of this chapter.

B. Any resdent of the City of Berkdey may bring an action seeking injunctive rdief to
restrain or enjoin any violaion of this chapter.

C. In any action brought under this section, the court shall award reasonable attorney's fees
to any prevaling plantiff, including the City, and any consequentid damages to any person,
including the City, injured by violation of this ordinance.

D. The remedies provided by this section shal be in addition to any other remedies provided
by law.

21.28.300 New residential condominiums.

New resdentid condominiums shadl comply with al gpplicable requirements and procedures
as st forth in al other chapters of this title (eg. Chapter 21.16, Tentative Maps, Chapter 21.20,
Final Maps, Chapter 21.24, Parcel Maps), other loca ordinances and the Subdivison Map Act.

21.28.500 New commer cial condominiums.

New commercia condominiums gshdl comply with dl gpplicable requirements and
procedures as set forth in al other chapters of this title (eg. Chapter 21.16, Tentative Maps,
Chapter 21.20, Find Maps, Chapter 21.24, Parcd Maps), and other loca ordinances and the
Subdivison Map Act.

21.28.700 Commercial condominium conversions.
Commercid condominiums shdl comply with dl gpplicable requirements and procedures as
st forth in al other chapters of this title (eg. Chapter 21.16, Tentative Maps, Chapter 21.20,

Condominium Conversion Section 21.28
Page 10 of 11




Final Maps, Chapter 21.24, Parcdl Maps), and other loca ordinances and the Subdivision Map
Act.

21.28.710 Application, reports and other required infor mation.

In addition to required tentative or parcd mgp submittals a condominium converson
goplication and questionnaire shal be submitted by the gpplicant as required by the Director of
Panning.

21.28.720 Notice to tenants.

The subdivider shal submit signed copies from each tenant of notice of intent to convert or
evidence that a certified letter of notification was sent to each tenant for whom a signed copy of
sad notice is not submitted.

21.28.800 Notice of requirementsfor public hearings.
Notice of any public hearing required by the Subdivison Magp Act rdative to condominium
conversons shdl conform to Section 21.16.045.

Section 2. Copies of this Ordinance shdl be posted for two days prior to adoption in the display
case located near the walkway in front of Old City Hall, 2134 Martin Luther King Jr. Way.
Within 15 days of adoption, copies of this Ordinance shal be filed a each branch of the
Berkdey Public Library and the title shdl be published in a newspaper of generd circulation.
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ORDINANCE NO. —-N.S.

AMENDING BERKELEY MUNICIPAL CODE (BMC) CHAPTER 21.28, CONDOMINIUMS,
COMMUNITY APARTMENTS, STOCK COOPERATIVES AND TENANCIESIN
COMMON PROJECTS

BE IT ORDAINED by the Council of the City of Berkeley asfollows:

Section 1. That Berkeley Municipa Code Chapter 21.28 is hereby amended to read as follows:

Chapter 21.28

CONDOMINIUMS, COMMUNITY APARTMENTS, STOCK COOPERATIVESAND
TENANCY IN COMMON PROJECTS*

Sections:
21.28.010 Requirements of chapter, additional to other lega requirements.
21.28.020 Purpose and findings.
21.28.030 Definitions.
21.28.040 Conversion of renta units to condominiums and related forms of owner
occupancy prohibited-- Exceptions.
21.28.050 Eligibility for one hundred renta units per year to be converted.
21.28.060 Affordable housing fee requirements..
21.28.065 Affordable Housing Fee Exemptions- Further Reduction In Fee
21.28.070 Procedure for alocation of conversion of one hundred unitsin rental
properties.
21.28.080 Standards for determining prioritiesin salection of one hundred unitsin rental
properties.
21.28.090 Procedure for determining the one hundred units selected in rentd properties.
21.28.100 Procedure for obtaining pregpplication notice of compliance with loca laws.
21.28.110 Application for subdivison.
21.28.120 Approva of subdivisons--Conditions to be imposed.
21.28.130 Fraud prohibited.
21.28.140 Remedies.
21.28.300 New residential condominiums.
21.28.500 New commercid condominiums.
21.28.700 Commerciad condominium conversons.
21.28.710 Application, reports and other required information.
21.28.720 Notice to tenants.
21.28.800 Notice of requirements for public hearings.

*  Prior Ordinance History: Ordinance No. 5793-NS.
If any provison of the ordinance codified in this chapter or gpplication thereto to any person or
circumstanceis declared or found invalid by a court of competent jurisdiction, the invalidity of



any such provision of said ordinance shal result in a 365-day moratorium on acceptance and
goprova of new converson gpplications under this chapter in order that the City may determine
how best to continue to protect its low income housing stock.

21.28.010 Requirements of chapter, additional to other legal requirements.

In addition to any other gpplicable requirements of loca, sate or federd law, conversons of
rentd housing to condominiums, community gpartments, and stock cooperatives, shdl be subject
to the requirements provided by this chapter. For purposes of this chapter a parcd map is dso
consdered atentative and/or final map.

21.28.020 Pur pose and findings.

A. In order to provide for the housing needs of dl economic segments of the City, the City
Council declares that the purposes of this chapter are asfollows:

1. To insure a reasonable bdance in the avalability of renta and ownership housing in the
City and to maintain opportunities for individua choice in the tenure, type, cost and location of
housing;

2. Tomaintain an adequate supply of housing affordable to low income residents;

3. To avoid displacement of and undue hardship to resdents of the City who may be
required to move from the community due to a shortage of low income housing.

B. The City Council finds and declares that a housng shortage exists which is inconssent
with the purposes of this chapter, and with the adopted goads and policies of the City as sat forth
in the housing eement of the magter plan.

C. The City Council finds that there is a reasonable relationship between the conversons
permitted by this chepter and the diminution in the supply of housing affordable to low income
families in that the conversdon of exiding resdentid renta units into condominiums, community
gpartment projects, and stock cooperatives (as defined in Section 1350 of the Civil Code and
Sections 11004 and 11003.2 of the Business and Professons Code, respectively), by eiminating
units formerly affordable to low income families and adding b the stock of housing affordable to
moderate and upper income families, will create undue hardships for low income residents
displaced by the converson and will othewise adversdy affect the avalability and cost of
housing affordable to low income families throughout the City.

D. The City Council finds an affordable housng fee imposed on the converdon of existing
reSsdentid rentd units into condominiums, community gpartment projects, and sock
cooperatives (as defined in Section 1350 of the Civil Gde and Sections 11004 and 11003.2 of
the Busness and Professons Code, respectivey), will be used to compensate for the diminution
of the supply of rentad housng by funding the presarvation and development of permanently
affordable housng for low income persons in Berkeley and that there is a reasonable relationship
between these uses and the loss of affordability caused by the conversions referenced above.

E. The City Council further finds that the cost esimates regarding the amount of loss of
afford-ability contained in the council report submitted to the City Council on November 10,
1992, and discussed at the hearing on this matter on November 10, 1992, are reasonable, and the
fees expected to be generated by the conversons envisoned herein will not exceed the total
amount of these codts. The City of Berkdey shdl maintan on file the detaled formulas and
cdculaions that the City has made of this mitigation impact and its offsetting actions and fees
contained herein and this document shal be made available upon request.

F. The City Council finds and declares that it would not adopt this chapter permitting
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converson of rentd property to condominiums or cooperatives, but for the provison that the
adverse effects of such conversons on low-income households will be mitigated by the
affordable housing fee described herein.

21.28.030 Definitions.

Asusad in this chapter:

A. "Cohousng communities” A type of development tha fosters community by a least the
fallowing means

1. Thelayout around common open space encourages resident interaction.

2. There ae extensve commonly owned living fadlities, which amount to a minimum of
ten percent of the totd building square footage and which include a common kitchen and dining
area uitable for seeting dl of the resdents a one time and may include other common facilities
such as children's play rooms, workshop(s), living room, guest room(s) and laundry facilities.

3. A group of households who wish to become resdent owners, numbering a least hdf of
the number of units that will be on the propety, paticipate fully in planning the community
including decison-making with regad to the desgn of a new deveopment or any desgn
changes in the renovation of exiding housng, and with regard to the content of any deed
restrictions and the management documents of the association.

4. Reddents will engage in joint  decison meking on the improvement, use and
management of common property and, by written agreement, commit to participate in other
community activities such as preparing community dinners at least weekly, supporting residents
with specid needs such as childcare, and maintaining community gardens, shared open Space
and common fecilities.

B. "Elderly tenant” means atenant who is Sixty years of age or older.

C. "Limited equity housing cooperative’ means a corpordtion that meets the criteria of
Business and Professonal Code Section 11003.2 and which aso meets the criteria of Hedth and
Safety Code Section 33007.5.

D. "Low and moderate income tenant” A low-income tenant is one whose annud family
income IS no more than eighty percent of the median annua income adjusted for household size
for the SMSA cdculated by the Department of Housng and Urban Development. A moderate-
income tenant is one whose annud family income is no more than one hundred twenty percent
of the median anuad income for the SMSA adjusted for household sze as cdculated by the
Department of Housng and Urban Development. Provided, however, that no person may be
designated a low or moderate income tenant if that person has been declared a dependent of
another for tax purposes, and the person who declared the tenant a dependent does not meet the
definition herain.

E. "Price index" means the index for dl urban consumers, San Francisco Bay Area Average,
as published by the United States Bureau of Labor Statidtics, or in the event such index is
discontinued, any comparable index.

F. "Unit" means any resdentid dwelling unit or gpartment containing its own bathroom and
kitchen facilities and used primarily for resdentid accommodations and joint living and working
quarters that can serve as a permanent resdence. For purposes of this chapter dormitories,
fraternity and sorority houses, boarding houses, and resdentid hotels, shdl not be consdered
resdentia units and shal not be subject to this chapter.
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21.28.040 Conver sion of rental unitsto condominiums and related forms of owner
occupancy prohibited--Exceptions.

A. No units that have been previously occupied as rentd units may be converted to,
condominium projects, community apartment projects or stock cooperatives, except as provided
in this chapter..

B. Up to 100 rental units per year may receive approva of a tentative map or parce map to
create a condominium project, community gpartment project or stock cooperative, if such units
meet the digibility requirements set forth in Section 21.28.050, follow the procedure set forth in
Section 21.28.070, and are selected for conversion under the procedure set forth in Section
21.28.090.

1. In any converson of properties that have exiding inclusonary units, as required under
the City's incdlusonary zoning ordinance, the exiding inclusonary units shal not be counted
againg the quota of 100 units and may be approved.

2. Two, three and four unit properties with owner-occupied units eigible for reduced
mitigation fees of 5% or less shdl not be counted againgt the quota of 100 units and may be
approved

3. Units which are exempt under 21.28.065 (A) (2) shdl not be counted againgt the quota of
100 units and may be approved

C. This section shdl not gpply to agpplications involving proposed or newly consructed
buildings that contain units not previoudy rented or leased, or to buildings lawfully designed and
used for other than resdentid purposes. Where a new unit or units are added to an exigting
resdentid unit or units, this section does not gpply to a proposed subdivison of the new unit(s)
from the exiding unit or units The new unit(s) may apply for a tentative map or parcd map
under thistitle.

D. Thissection shdl not gpply to conversonsto limited equity housing cooperatives.

E. Propeties may be converted to condominiums, community gpartments or sock
cooperatives under this chapter in order to form cohousing communities, so long as they meet the
definition of cohousng community contained in Section 21.28.030.A, and contain no fewer than
eght units of which a least seventy percent are sngle-family attached or detached structures.
The physicd layout of the dtructures on the property must be clearly suited to formation of a
cohousing community. The propety must not have had any tenant resdents as of August 20,
1992, the effective date of the section. The property must need rehabilitation in order to be made
habitable, cogting, on an average, no less than thirty thousand dollars per unit. Seventy-five
percent of the units must be sold at prices affordable to low or moderate income people. The tota
number of units in cohousing communities which may convert is limited under this chapter.

F. This section shdl not gpply to converson of properties which are dready subdivided into
condominiums, stock cooperatives or community apatments to a different type of subdivison
except that if the subdivison contans multiple units that were required to reman in a sngle
pacd within the subdivison due to ther previous daus as rentd units, these units must
continue to be owned in asingle parcel or right of exclusive occupancy.

21.28.050 Eligibility for one hundred rental units per year to be converted.

In order to be consdered among the one hundred units permitted to convert each year, the
building or buildings proposed for converson must meet the following conditions:

A. At no time within twenty years of the time the gpplication to convert is filed shdl an
owner of the property have filed with the City of Berkdey a statement of intent to go out of the
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rentd business. At the time of application and continuoudy for ten years prior thereto, no
eviction may have occurred pursuant to Section 13.76.130.A.9 of the Berkedey Municipa Code
(relating to eviction for purposes of owner-occupancy or occupancy by relatives of the owner).

B. The owner must agree that, at the time d sde of each unit, an affordable housing fee, as
described in Section 21.28.060, shall be paid to the City.

C. The owner must comply with dl applicable laws of the City.

21.28.060 Affordable housing fee requirements.

A. Except as provided in 21.28.065 any converson of rentd housng pursuant to this
chapter shdl be subject to the payment of an affordable housng fee. The fee shdl be the
cgpitdized vadue of the increase in the monthly cost of the condominium unit compared to the
monthly cogt of the renta unit for a tenant. Monthly homeownership costs will be determined by
adding mortgage payments, taxes, and homeowners association fees. Mortgage payments will be
the current average fixed rate thirty-year mortgage as reported by the San Francisco Federd
Home Loan Bank agpplied to ninety-five percent of the purchase price. The rent shdl be the
current market rent at the time of filing the gpplication. The capitdized vdue shdl be determined
by dividing the increase in monthly housing payments by the mortgage interest rate.

B. The affordable housng fee for converson of a rentd unit shdl be based on the actud
sdes price, provided tha the sdes price is no lower than ninety percent of the appraised vaue of
the unit as a condominium & the time of sde If units are sold a prices below this levd, the
affordable housing fee must be pad in the same amount as if the unit were sold a ninety percent
of gppraised vaue. Owners shal have the option of paying the fee a any time prior to sde d ay
unit, based on the full appraised vaue of each unit. Where a unit is occupied by an owner prior
to converson to condominiums, the fee may be based ether on the appraised vaue of the unit as
a condominium a the time of converson or on the actud price a the time of sde a the
discretion of the owner.

C. All of the sums collected pursuant to this section shdl be placed in the housing trust fund
of the City and shdl be used soldy to finance needed permanently affordable low and moderate
income housing to help meet the City's housing dement goa's and policies.

D. An appropriate document or documents, in a form required by the City, indicating the
amount of the portion of the affordable housing fee attributable to each unit, and which is owed
to the City, shdl be executed and recorded with the County Recorder. Such documents shall
indicate a lien in favor of the City in an amount equd to the affordable housing fee for that unit.
Upon payment to the City of the fee amount, a release of the len shdl be filed by the City with
respect to each unit for which the fee has been paid.

E. Any converson of rentd property for development of a cohousng community pursuant
to Section 21.28040 of this chapter shdl, in place of the mitigation fee, be subject to
inclusonary zoning requirements that are ether equa to tha of new condominium congruction
as dated in Chapter 23C.12 of the Berkeley Municipa Code, or the number of inclusonary units
ghdl be a least fifty percent of the totd number of units and they shdl be affordable to
households a one hundred percent of the median income, with affordability defined as a price no
higher than three times income or, the Planning Commisson and the City Council may gpprove
an inclusonary proposal thet the City Manager determines is of equivdent vaue to these two
dterndtives.

21.28.065 Affordable Housing Fee Exemptions- Further Reduction In Fee
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A. Exemptions. The fallowing shdl be exempt from the payment of any affordable housng
feer

1. Any dready exisiing inclusonary unit which was required to be crested under the City’s
inclusionary zoning ordinance.

2. In properties where the initid request for sdection was made prior to June 16, 2005 and
the property would have been exempt from the affordable housng mitigation fee under the
ordinance then in effect, the property shdl continue to be exempt from this fee as long as the
subdivision gpplication is complete by July 1, 2007.

3. Reddents who are owners as tenants in common of buildings containing five or fewer
dwdling units as of May 10, 2005, shdl be exempt from the affordable housng mitigation fee
required by this section, as well as the quota set forth in Section 21.28.090, provided that such
resdent owners have used the unit as their principle place of resdence snce January 1, 1995,
provided that no more than 15 dwdling units may be subject to this exemption on a first come,
fird-served bass. This provison shdl sunset on July 1, 2007 or once 15 units have received a
fee walver, whichever comesfirg.

4. (DUPLEX ALTERNATIVE #1): Owner-occupied units in two unit properties where the
owner has lived in the unit as ther principad place of resdence or previoudy rented another unit
in Berkeley asther principa place of residence for atota of at least seven consecutive years.

B. Further Reductionsin Affordable Housing Fee
There will be further reductions in the affordable housing fee as follows:

1. If the owner converting the property agrees to limit future rent incresses for current
tenants to no more than 65% of the increase in the Consumer Price Index for dl Bay Area
Consumers after converson, then the affordable housing fee shdl not exceed 12.5% of the sdes
price of the unit. This cap on the affordable housng mitigation fee shdl expire on January 31,
2006.

2. (DUPLEX ALTERNATIVE #2) In two unit properties where an owner has lived in the
unit or previoudy rented another unit in Berkeley as ther principd place of residence for a totd
of a least seven consecutive years the affordable housing fee for that unit shal be no greater
than five percent of salesprice.

3. In any converson of owner-occupied propertties consagting of three or four resdentia
units the maximum affordable housing fee for units occupied by an owner who has lived in the
unit astheir principa place of resdence for at least seven consecutive years shal be five percent.

4. In two unit owner-occupied properties with a rental unit that is exempt from both rent
dahilization and good cause for eviction the maximum fee shdl be five percent.

21.28.070 Procedurefor allocation of conversion of one hundred unitsin rental properties.

A request for alocation of part of the one hundred units of renta property dlowed to convert
under this chapter shdl be filed on a form provided by the City. The reques shdl be
accompanied by supporting documents providing the information necessary to determine that the
property is digible to convert, as described in Section 21.28.050 (Eligibility for one hundred
units per year to be converted) and to determine the priority in alocation as described in Section
21.28.080 (Standards for determining priorities in sdection of one hundred units). The request
shdl be filed with the zoning office Natification of the filing of the request shdl be made on dl
the tenants of the building in the manner and on a form required by the City. A fee to cover the
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costs of the dlocation procedure must be set by the City Council by resolution and may be
amended from time to time. No request for dlocation may be accepted before this fee goes into
effect.

21.28.080 Standardsfor determining prioritiesin selection of one hundred unitsin rental
properties.

Priorities for selection of the one hundred units ddl be asfollows:

A. Priority will be given to proposas with the highest percentage of proposed tenant-
purchasers, and tenant purchasers who have lived in their unit for five years or more shal count
as two tenant-purchasers for purposes of determining the percentage. Owner-occupants shal
aso count as proposed tenant purchasers for purposes of determining the percentage. The City
Manager shdl establish by adminidrative regulations the procedures for a tenant to qudify as a
proposed tenant-purchaser.

B. All other factors being equd, applicationsfiled first in time will be preferred.

21.28.090 Procedurefor deter mining the one hundred units selected in rental properties.

A. Reguedts for dlocation will be evduated twice yearly. Fifty units will be sdected in each
ax-month period, if such units comply with the digibility requirements of this chepter and in
accordance with the priorities set under Section 21.28.080. The remaining requests, if any, will
be consdered again a the end of the next sx-month period. The City Manager or his designee
shall determine the times at which each set of requests will be evaluated and proposals selected.

B. The propeties with up to one hundred units whose priority is highet will receive a
Notice of Selection from the City and may gpply to convert to condominiums or cooperatives.

C. In each cdendar year, the City Manager or his or her designee shdl report to the Housing
Advisory Commisson and the Planning Commisson on the number of conversons during the
previous year, including their location, prices, rate of tenant purchase and such other information
as may be necessary for the Commissions to review the converson program and to make such
recommendations to the City Council as may be necessary to protect the public welfare.

21.28.100 Procedure for obtaining preapplication notice of compliance with local laws.

Persons who wish to obtain a determination that their building complies with gpplicable loca
laws, for purposes of obtaning gpprova for a converson, may file an gpplication with the
zoning office accompanied by a fee therefore, sat by the City Council by resolution. The zoning
office will perform a compliance review and provide a notice of locd lawv compliance. The
notice of locd law compliance will state whether the property complies with the requirements of
this ordinance and whether dl units and any building additions or modifications were legdly
congructed with the permits required at the time of congruction and will state what, if anything,
must be corrected in order to bring the property into compliance. The notice of locd law
compliance will guide the conditions placed on approva of any converson for which it is
required, but does not preclude additional requirements if additiond noncomplying conditions
are discovered. A fee to cover the costs of the notice procedure may be set by the City Council
by resolution and amended from time to time.

21.28.110 Application for subdivision.

Application to be consdered within the ore hundred units permitted. Where a tentative map
or parce map application pursuant to Chapter 21.16 or 21.24 of this code is filed by one seeking
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to convet exiding rentd housng to condominiums, community gpatments, or stock
cooperatives, no application for a tentative subdivison mgp shal be consdered complete or
agoproved unless it is accompanied by notices from the City indicating: (1) sdection of the
gpplicant as among the one hundred units for converson, as specified in Section 21.28.090.B,
and (2) that the proposed converson complies with the City's laws or can be brought into
compliance as pat of the converson and unless the application is accompanied by dl
documentation necessary to demondtrate compliance with the conditions of approva stated in
Section 21.28.120 (Approval of subdivisons--Conditions to be imposed), updated information
on whether the property complies with the digibility requirements of this chapter, and dl
documents required in the subdivison process including but not limited to the map, CC&Rs, title
report, and such soils and geological studies as may be necessary. A fee to cover the codts of the
goplication procedure may be set by the City Council by resolution and amended from time to
time.

21.28.120 Approval of subdivisons--Conditionsto beimposed.

A. The Paming Commisson or City Manager or hisher desgnee shdl not gpprove an
goplication for a tentative map unless the Commission or City Manager or higher designee finds
that al the provisons of this chapter are met.

B. The Paming Commisson or City Manager or hisher desgnee shdl impose the
following conditions on any conversion of renta units:

1. The owne shdl offer and continue to offer the exclusve right to purchase each rentd
unit in the bulding to the tenant thereof upon the terms set forth in the application, without
change, for a period of not less than one year from the date of fina approvad by the Cdifornia
Depatment of Red Edate, or the dae the fird unit in the building is offered for sde, if no
goprova by the Cdifornia Department of Red Edtateis required.

2. The owna shdl saidy the affordable housing fee requirements by paying the fee, or
having recorded documents in a form required by the City, indicating the indebtedness to the
City and awillingness to pay at time of sale or refinancing, as described in Section 21.28.060

3. (TENANT PROTECTION ALTERNATIVE #1.) No low- or moderate-income tenant,
and no ddely tenant, shdl a any time &fter the submisson of the converson gpplication be
evicted for the purpose of occupancy by the owner, or by occupancy by any relaive of the owner
30 long as the unit remains the tenant's principd place of resdence. In the event the tenant does
not exercise his or her right to purchase within the time period set forth in this section, the owner
may transfer the unit without any price redriction to the tenant or any other person. However, in
the event such transfer is to someone other than the tenant, the transfer shdl be expresdy made
subject to the rights of the tenant to continue to occupy the unit as provided for in this section.

3. (TENANT PROTECTION ALTERNATIVE #2) No tenant, shdl a any time after the
submisson of the converson gpplication be evicted for the purpose of occupancy by the owner,
or by occupancy by any relative of the owner so long as the unit remains the tenant’s principa
place of residence. In the event the tenant does not exercise his or her right to purchase within
the time period set forth in this section, the owner may transfer the unit without any price
restriction to the tenant or any other person. However, in the event such transfer is to someone
other than the tenant, the trandfer shal be expresdy made subject to the rights of the tenant to
continue to occupy the unit as provided for in this section.

4. Where improvements are required as conditions of approva of the tentative mep or
parcd map or by City ordinance, any required improvement plan submitted pursuant to Chapter
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2144 shdl include an andyds of potentid harmful impacts on tenants of the repar and
ateration process due to noise, blocked access, temporary displacement, increased rents, or other
harms, and a plan for mitigation of harmful impacts.

5. Where the owner proposes or intends to make improvements other than pursuant to
Section 21.28120.B.4, the owner shdl submit to the Planning Commisson an andyss of
potentia harmful impacts on tenants of the repair and ateration process due to noise, blocked
access, temporary displacement, increased rents, or other harms, and a plan for mitigation of
harmful impacts.

6. The owner shdl provide dl prospective buyers with a report on the seismic safety of the

property.

C. In addition to the foregoing, the Panning Commisson or City Manager or hisher
desgnee shdl not permit a map to issue as to the converson of renta units by a cohousing
community unless it finds that the project fully saisfies the definition and requirements for a
cohousing community.

D. In addition to the foregoing, the Panning Commisson or City Manager or hisher
designee shdl not permit a map to issue as to the converson of rentd units in a property with
inclusonary units unless the indusionay provisons for sde propeties are gpplied to the
inclusonary renta units. Where the property received a densty bonus or other public subsidy in
return for providing below-market-rate units the below-market-rate for-sde units shdl meet the
level of affordability required of the units in order to qudify for the density bonus or other
subsidy.

21.28.130 Fraud prohibited.

It shdl be unlawful to offer for sde, to offer to purchase, to agree to sdl or buy, to sdl or
buy, or to assg in the sde or purchase of any condominium, community apartment, stock
cooperaive or TIC if the creation of such condominiums or other related form of ownership fals
to comply with any provison of this chapter or the clamed compliance was procured by fraud,
misrepresentation, threst or payment of sums of money not authorized by this chapter. Any such
transaction is hereby declared to be contrary to public policy, and null and void.

21.28.140 Remedies.

A. The City Attorney may bring an action on behdf of the City of Berkeey seeking
injunctive relief to redran or enjoin any violation of this chepter. In any such action al relief
which may redress violaion of this chapter may be awarded including but not limited to an order
to make whole any individuas aggrieved by such vidlation. In addition, in any such action a avil
pendty in the amount of ten thousand dollars for each unit sold or offered for sde in violation of
this chepter shdl be assessed againgt any sdler, and againgt any person who assgts a sler,
including any red estate broker, who knowingly violates the provisons of this chapter.

B. Any resdent of the City of Berkdey may bring an action seeking injunctive rdief to
restrain or enjoin any violation of this chapter.

C. In any action brought under this section, the court shdl award reasonable attorney's fees
to any prevaling plantiff, including the City, and any consequentid damages to any person,
including the City, injured by violation of this ordinance.

D. The remedies provided by this section shdl be in addition to any other remedies provided

by law.
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21.28.300 New residential condominiums.

New resdentiad condominiums shal comply with al agpplicable requirements and procedures
as st forth in al other chapters of this title (eg. Chapter 21.16, Tentative Maps, Chapter 21.20,
Find Maps, Chapter 21.24, Parcel Maps), other local ordinances and the Subdivison Map Act.

21.28.500 New commer cial condominiums.

New commercid condominiums shdl comply with dl applicable requirements and
procedures as set forth in dl other chapters of this title (eg. Chapter 21.16, Tentative Maps,
Chapter 21.20, Find Maps, Chapter 21.24, Parcd Maps), and other loca ordinances and the
Subdivison Map Act.

21.28.700 Commercial condominium conver sions.

Commercid condominiums shdl comply with al gpplicable requirements and procedures as
st forth in al other chapters of this title (eg. Chapter 21.16, Tentative Maps, Chapter 21.20,
Find Maps, Chapter 21.24, Parcel Maps), and other local ordinances and the Subdivison Map
Act.

21.28.710 Application, reports and other required information.

In addition to required tentative or parcd mgp submittas, a condominium converson
goplication and questionnaire shdl be submitted by the applicant as required by the Director of
Panning.

21.28.720 Noticeto tenants.

The subdivider shal submit sgned copies from each tenant of notice of intent to convert or
evidence that a certified letter of notification was sent to each tenant for whom a signed copy of
sad notice is not submitted.

21.28.800 Notice of requirementsfor public hearings.
Notice of any public hearing required by the Subdivison Map Act relative to condominium
conversons shall conform to Section 21.16.045.

Section 2. Copies of this Ordinance shal be posted for two days prior to adoption in the display
cae located near the wakway in front of Old City Hal, 2134 Martin Luther King J. Way.
Within 15 days of adoption, copies of this Ordinance shdl be filed & each branch of the
Berkdey Public Library and the title shal be published in a newspaper of genera circulation.
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