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CONSENT CALENDAR
Office of the Mayor October 25, 2005
To: Members of the City Council
From: Mayor Tom Bates
Subject: Tobacco Prevention Policies

RECOMMENDATION:

The Coundcil refers the following three issues to the Community Health Commission for further
investigation, with arequest to return to Council by June 2006 with specific policy
recommendations that would reduce the life threatening impacts of smoking and second-hand
smoke and tobacco industry promotions to young adults. The three issues are: @) Eliminate
tobacco industry bar nights in Berkeley; b) Include * second-hand smoke” in Berkeley’ s Generd
Nuisance ordinance; and, ¢) Require new, publicly funded, multi-unit housing developments to
be smoke-free.

The Council dso requests that the City Attorney research and inform the Council on whether it
has the legd authority to prohibit smoking in cars that are trangporting children in the city limits.

BACKGROUND:

IMPACT OF SECOND-HAND SMOKE

- No other consumer product has such a devadtating impact on the hedth of a community
as tobacco. More than 440,000 people in the US die every year from smoking-related
diseases’.

- Tobacco causes more deaths than AIDS, auto accidents, acohol and drugs, homicides,
auicides, and fires combined; The World Hedlth Organization (WHO) estimates that by
2030, tobacco will account for 10 million desths per year.

- Thethird leading cause of degth in the United States is exposure to secondhand smoke,
killing approximately 57,000 Americans every year®, approximately 4,700 of which
occur in Cdifornia®

- The Environmenta Protection Agency categorizes secondhand smoke as a known human
carcinogen, placing it in the most dangerous category, reserved for substances including
radon, benzene, and asbestos.
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- People who are routinely exposed to secondhand smoke are three times more likely to
develop lung cancer.®

- Many nonsmokers exposed to outdoor tobacco smoke suffer immediate symptoms
including breething difficulties, eyeirritation, heedache, nausea, and asthma attacks.

- 87.9% of non-smokers showed detectable levels of cotinine (a metabolite of nicotine) in
their blood, the most likely source of which is secondhand smoke exposure®.

- Secondhand smoke exposure adversely affects fetd growth with elevated risk of low
birth weight and increased risk of Sudden Infant Degth Syndrome (SIDS) in infants of
mothers who smoke. Bresthing secondhand smoke is a sgnificant hedth hazard not only
for pregnant women and their unborn children, but aso infants and children, elderly
people, and individuas with cardiovascular disease, impaired respiratory function,
including asthmatics and those with obstructive airway disease’.

- Cigarettes, cigars, pipes, and other smoking materids are the leading cause of fire deaths
in the United States®, causing an estimated 31,200 structure fires and 830 deathsin 2001°.

- Thecost of Cdliforniataxpayers from illnesses caused by tobacco useis
$6,000,000,000.00 (6 billion) annually™®.

INFORMATION ON ELIMINATING TOBACCO INDUSTRY BAR NIGHTS

As early asthe 1980 s the tobacco industry began targeting its marketing efforts at bars and
nightclubs. These efforts have included promotions such as free giveaways of tobacco products
and paraphernalia, tobacco product surveys, activitiesto build mailing ligts for future marketing
efforts, games with tobacco products as prizes, and even performances by dancers and other
individuas dressed in tobacco parapherndia

According to internal documents, tobacco industry marketing executives have moved toward
promoting cigarettes and other tobacco products at bars and nightclubs for a variety of reasons.
Tobacco marketing is thought by the tobacco industry to be more socialy acceptable in bars
where minors are kept out by law*. That is, bars represent one of the few available adult-only
venues Where the tobacco industry can advertise and promote their products fredly while
avoiding potentia public criticiam that these marketing efforts spill over into an underage
market. In fact, the high concentration of young adults (21-34) enables tobacco companies to
more effectively market their products to that key demographic group and attract lifelong
customers. It is not surprising that one of the main reasons for smoking uptake among
adolescents is socid influence, especially peer smoking and peer approva of smoking*t.

During the past year and currently, the tobacco industry has sponsored parties and bar nightsin
two popular Berkeley nightspots very near the UC campus. the Thdassa Pool Hall and the
Down-Low Club. During the bar nights, the tobacco industry sponsors live entertainment and
gpecid give-away promotions to the bar patrons. For example, during the Marlboro Ranch
Parties, atobacco industry representative approaches each patron in the bar to offer an expensive
Zippo lighter in exchange for their smoking preferences and their contact information. Philip
Morris uses this information to mail and e-mail specia promotions and advertisements, offering
discount coupons for cigarettes, more parapherndia, drawings for trips and free tickets to car
races and popular music concerts.
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Tobacco industry sponsored bar nights efforts are very effective in marketing tobacco to young
adults. In astudy conducted by the Cancer Prevention and Control Program a UC San Diego,
researchers found that about 20% of al young adults and about 30% of those at risk for future
smoking (including current smokers) were exposed to tobacco advertisng and promotionsin
bars and clubs'?. These Cdifornia results may be conservative, but none-the-less indicate that
the group potentidly influenced in Szable.

Of those who attended bars and clubs at |east sometimes, 41.7% reported seeing cigarette
advertisements on the walls or furniture, 36.5% reported seeing them on napkins, coasters, or
tobacco industry promotiona items, and 15.4% saw tobacco company representatives handing
out free cigarette samples. Overdl, 57.9% of bar and club attendees reported observing at least
one of these advertisng and promotiona practices. Compared to non-smokers not at risk, non-
smokers at risk and smokers showed higher reported rates of seeing advertising on walls or
furniture or on items such as napkins and coagters. Having atobacco promotiona items or being
willing to use one was aso related to bar and club attendance.

The link between smoking and drinking is quite clearly established; about three quarters of
young adult smokersin this sudy reported that they enjoyed smoking while drinking. Drinking
might reduce a never smoker’ s inhibitions about trying a cigarette, aformer smoker’ sresolve to
remain anortsmoker, or asocid smoker’sintent to smoke only a cigarette or two in the
evening.® Also, research suggests that people perceive an added effect from smoking if they
consume acohal & the same time.*

A primary god of tobacco industry bar night promotions, aside from attracting new smokers and
keeping regular smokers hooked, isto turn “socid smokers’ into dependent ones. This study
indicated that socid smoking is prevaent among college-aged students. “Socid smoking” was
defined as agreeing with the statement, “1 only smoke when others are smoking.” About 30% of
current smokers in this study were defined as socid smokers,” which is aout the same asina
M assachusetts population study of 18-30 year olds, but less than a study of college students
indicating that 51% were socia smokers.™®

Bars are an ideal place for tobacco companies to advertise their products. Moreover, bars and
clubs are sttings, in which former established smokers are likely to relgpse. Results indicate
that smokers, former smokers vulnerable to relgpse, and experimenters and never smokers
susceptible to smoking were more likely to vist bars and clubs than never smokers committed
not to smoke.

Bars and nightclubs are dso thought to creste a more festive environment where individuas are
more open to new experiences, such as smoking. The consumption of acohoal at bars and
nightclubs aso reduces inhibitions leading individuals to become involved in behaviors they do
not normally engage in. Studies have shown that adolescents who own tobacco promotional
items, or are willing to use tobacco promotiond items, are more likely to smoke'. While these
indugtry bar nights may initidly creete occasional smokers, from? stress or pressure, this
occasiond smoking behavior may become more frequent and/or transfer to Situations outside of
this specific bar environmertt.
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Asareault of these and other marketing activities that have created a more interactive and

tobacco friendly environment in bars and nightclubs nationwide, more and more young adults

have begun smoking. Each day in Cdifornia 300 youth light up for the first time; about one-third

of them will die from atobacco related disease. In 1998 the percentage of young adults, 18 to 25,
who smoked increased to 41.6% from 34.6% in 1994. In 1998 the percentage of college students
who smoked increased to 28.5% from 22.3% in 1993.1°

At this point, we propose that the staff of the Tobacco Prevention Program, working with the
Community Hedlth Commisson and the City Attorney, conduct further research and come back
to the City Council with policy recommendations for diminating those components of bar nights
that can be regulated by the City without offending the First Amendment or the preemption
provison of the Federal Cigarette Labeling and Advertisng Act (FCLAA). The reason we
propose holding off on making immediate policy recommendationsisthat there is ardevant case
currently pending before the Cdifornia Supreme Court. In Lockyer v. R.J. Reynolds (S121009),
the Court is considering whether the FCLAA preempts the ability of state and locd jurisdictions
to regulate the distribution of free samples of cigarettes. Within 90 days, the Court is expected to
issue adecison that will clarify how far acity can go in regulaing certain aspects of bar nights.

ADDING “SECONDHAND SMOKE" ASA GENERAL NUISANCE

While state law provides extensive protection from exposure to secondhand smoke in
workplaces, this same type of protection is not yet available for people living in multi-unit
residences, such as gpartment buildings, senior housing, or Sngle resident occupancy hotels.

Evidence abounds documenting the exposure to secondhand smoke as a nuisance, and the
uninvited presence of secondhand smoke on property is a nuisance and a trespass.

If secondhand smoke is declared a nuisance, nuisance abatement laws can be used to address
secondhand smoke around doorways, at businesses, in public venues, and anywhere ese it may
occur. However, declaring secondhand smoke a nuisance is particularly helpful in the housing
context because it diminates the need to prove that some particular level of exposure has
occurred and then to prove that such exposure is an unjudtified intrusion or hazard.

Cdifornia Government Code section 38771 explicitly states that cities may declare nuisances by
ordinance. Counties may declare a nuisance pursuant to the broad police power set forth in the
Cdifornia Condgtitution, article XI, section 10.

INFORMATION ON MULTI-UNIT HOUSING

While state law provides extensive protection from exposure to secondhand smoke in
workplaces, this same type of protection is not yet available for people living in multi- unit
residences, such as gpartment buildings, senior housing, or Single resident occupancy hotels. The
regulaion of smoking in multi-unit housing can be enforced to different degrees, from redtricting
smoking in common areas to prohibiting smoking in individud units,
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Mog Cdifornians do not smoke and amgjority favor limitations on smoking in multi- unit
residences. To be exact:
- 84% of Cdifornians are non-smokers'’
- 70% of Cdifornians surveyed by the Cdifornia Department of Health Services approve
of apartment complexes requiring a leest half of rental units be non-smoking*®
- 67% of Cdifornians surveyed favor limiting smoking in outdoor common areas of
goartment buildings. 1°

There are many reasons why smoking should be regtricted in multi-family housing. Whilea
person may argue that heis only hurting himsaf when he smokes, the datidtics verify the harm
done to society as secondhand smoke seeps under doorways and through wall cracks. The
dangers of exposure to secondhand smoke is evident in the state laws prohibiting smoking in
virtudly al indoor places of employment; thisis consstent with the state policy to provide for
the public hedlth, safety, and welfare of its people by discouraging the inherently dangerous
behavior of smoking around non-tobacco users.

In fact, no person may argue that he can do whatever he wants aslong asit isin his own room
because there is no Condtitutiona right to smoke. Rather, we propose that the Community Hedlth
Commission investigates the authorization and implications of resdentid rental agreementsto
include a prohibition on smoking of tobacco products because California law declares that
anything that is injurious to hedlth or obstructs the free use of property, o asto interfere with the
comfortable enjoyment of life or property, isanuisance. State law would not prohibit aloca
ordinance of thistype, and it would effectively protect children and the public from
nonconsensua exposure to secondhand smoke in and around their home.

INFORMATION ON SECOND-HAND SMOKE IN CARS WHERE CHILDREN ARE
PRESENT

In 2004, then State Assemblyman Marco Firebaugh sponsored a bill making it illegal for persons
to smoke tobacco in a vehicle when small children were present and/or in a safety restraint
sysem. The Cdifornia State Senate gpproved this bill, however it never received Assembly
concurrence.

Public health researchers have concluded that secondhand smoke cauises cancer and heart disease
and can aso aggravate respiratory conditions such as asthma. A new Surgeon Genera’ s report
warned that babies exposed to secondhand smoke were twice as likely to be victims of sudden
infant desth syndrome than those who were not around secondhand smoke. Seeing that small
children do not have the option to leave avehicle if their guardian is smoking, this ordinance
would help to protect the hedth of children by reducing their exposure to secondhand smoke.

If that bill had passed, Cdiforniawould have been the first state to ban smoking in vehicles when
amadl children wereingde. If the City of Berkeley were to pass this resolution, it would provide
strong support for such agtate bill if it were ever resurrected in the state legidature,
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At this point, we refer thisto the City Attorney to conduct further research and come back to the
City Council with policy recommendations. The Council aso requests that the City Attorney
research and inform the Council on whether it has the lega authority to prohibit smoking in cars
that are trangporting children in the city limits.

FINANCIAL IMPLICATIONS:

Thefiscd impact of this recommendation will be the staff time necessary to provide sufficient
background and information to the CHC Commission. The Tobacco Prevention Program has a
grant to address the tobacco industry bar nights project through account # 055-4596-440. They
will be dso be able to absorb the work of adding secondhand smoke to the nuisance ordinance

CONTACT PERSON: Mayor Tom Bates, 981-7100
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