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Subject Inclusmnary Ordinance Appllcablhty

Tam wrmng to support Councﬂmember Worthmgton s proposal to close the “4+4 = 4 loophole” in the inclusionary
ordinance.

Under the ordinance, constructing 4 residential units and 4 live/work units does not trigger an inclusionary requirement,
because inclusionary live/work units are not considered residential units and are governed by a separate section of the
“code. This unfortunately occurred with 2 separate projects in West Berkeley. Also, if 4 live/work units are provided in
a larger mixed-use building such as 2700 San Pablo Avenue, those units do not count toward the 20% inclusionary
housing required by the residential portlon of the project. Although staff have addressed this with an interpretation that
the ZAB requested, this interpretation is not necessarily supported w1th in the code and a clarifying ordinance would
improve the city’s enforcement of current interpretation.

* This unintended effect has prevented affordable hve/work umts from being constructed, a particular type of affordable
housmg scarce for artists living in West Berkeley.

I have suggested two options for language altering the ordinance for the City Attorney, Planning Department, and
Planning Commission to consider to solve this loophole. I strongly recommend in Recommendation 2 that the Council
- or Planning Commission revisit provisions to bring Live/Work policy in conformance with residential housing policy,
to (1) require inclusionary in-lieu fees for a fraction of a unit, and to (2) prohibit the developer from providing inferior
quality units as inclusionary units. Both are inconsistent with how the City addresses inclusionary housing units.

Recommended language 1 in italics:
- Section 23E.20.080 Low Income Inclusionary Live/Work Units

A. The developer of any project which creates five or more Units, either combining Live/Work and Residential Dwelling
Units or only Live/Work Units shall provide low income inclusionary units which conform with the following provisions:

1. Oneinclusionary Live/Work Unit shall be provided for each five (5) Live/Work Units in the project, however there shall
be no inclusionary requirement for a fraction of a Live/Work unit. One inclusionary Live/Work Unit or inclusionary
residential dwelling Unit shall be provided for each five (§) Units in the project, in addition to the requirements of
Section 23C.12. Provision of inclusionary Live/Work Units may count as Inclusionary Units under Sectlon 23C.12.

The developer shall provide at least one inclusionary Live/Work Unit in the project.

-or- Recommended language 2 in italics and striicethronsh:

A. The developer of any project which creates five or more Units, either combining Live/Work and Residential Dwelling
Units or only Live/Work Units shall provide low income inclusionary units which conform with the following provisions:

1. . Any project subject to this chapter is required to include at least 20% of the total number of Live/Work and Residential
Dwelling Units within the project as Inclusionary Units. In applying the required 20%, any decimal fraction above a
whole number of Live/Work and Residential Dwelling Units shall be paid as an in-lieu fee. One inclusionary leeNVork
Unit shall be provided for each five (5) Live/Work Units in the pro;ect-hewever—t-he;e—she#-be—melee»enaw
reguirerentferafractien-efaunit. The developer shall provide at least one inclusionary Live/Work Unit in the

. project.

. 2. Inclusionary Live/Work Units shall be sold or rented at a price or rent affordable to a household with an income of
eighty percent (80%) of the median income for the Oakland Primary Metropolitan Statistical Area;

3. Inclusionary units shall be affirmatively marketed by the developer of a project to income-eligible persons performing

a work activity permitted in the District where the project is located whose type of work causes them to have a requirement .

11/29/2005



. B S Page,20f2

for a space larger in size than typically found in residential units;
4. Inclusionary Live/Work Units shall maintain. affordable rents or resale prlces under the provusnons for i lncrease set forth
in the Clty-WIde regulatlons concemmg mclus:onary unlts (Chapter 23C 12) o . . o

(Ord 6478 NS § 4)

- Sincerely,

Andy Katz
Chair, Zoning Adjustments Board
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