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CONSENT CALENDAR 
July 18, 2006 

To: Honorable Mayor and 
Members of the City Council 

From: Phil Kamlarz, City Manager 

Submitted by:  Dan Marks, AICP, Director of Planning and Development 

Subject: ZAB Appeal – 1201 San Pablo Avenue – Use Permit No. 05-10000029– 
SUPPLEMENTAL MATERIALS ITEM 24 

RECOMMENDATION 
Adopt a Resolution affirming the decision of the Zoning Adjustments Board (ZAB) to approve 
Use Permit No. 05-10000029 to construct a 30-unit, mixed-use project, and dismissing the 
appeal. 

BACKGROUND 
The proposed project (Use Permit #05-10000029) includes construction of a 29,665 square foot 
mixed-use building containing 30 residential units (6 Inclusionary), up to 5 ground floor 
commercial units and 38 parking spaces.  The applicant requested two concessions under the 
State Density Bonus Law (Chapter 65915) but no density bonus units.  The project is in the West 
Berkeley Commercial Zoning District. 

In response to questions from a Council member, staff highlights the following information from 
the record.  Documents are attached for convenience. 
 

1.  Request for concessions under Chapter 65915 (State Density Bonus Law):  In the ‘Density 
Bonus and Concessions Statement’ (Page 533 of Admin Record), the applicant explicitly invokes 
section 65915 by requesting a 15% density bonus and two concessions.  He subsequently 
withdrew his request for the bonus, but continued to request the two concessions.  As stated in 
the July 18, 2006 staff report to the Council (page 4) per California Government Code Section 
65915, this project is entitled to two incentives or concessions plus a density bonus of 15%, 
however, the applicant declined the density bonus of additional units, but requested concessions 
(1) for a fifth floor to increase the floor area of five west-facing units on the fourth floor and (2) 
to alter the distribution and size of the Inclusionary units.   

2.  Applicant’s Statement of Financial “Need”:  The applicant’s ‘Affordability Statement’ (P.230 
of Admin Record) provides an early financial basis for the project.  The July 18, 2006, Council 
report on page 5, provides that ‘the ZAB allowed the two concessions and accepted the 
applicant’s argument that the proposed configuration of the 30-unit project was better than the 
44-unit project that used the entire density bonus.’  Because the ZAB accepted this analysis, 
Staff did not require more. 
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3.  Legality of granting concessions without granting Density Bonus units: The ZAB’s action to 
approve the project as proposed is supported by statements made in a recent letter from the July 
10, 2006 Department of Housing and Community Development regarding Application of State 
Density Bonus Law (attached).  This letter states that ‘an applicant is not required to request both 
a density bonus and a concession in order to be eligible for the other’.  

4.  Requirement to equally disperse affordable units throughout a project:  The Zoning Ordinance 
(Section 23C.12.040.D) requires that the inclusionary units be reasonably dispersed throughout 
the project.  The City has approved other projects, notably 2041 Center Street, that did not have 
affordable units on every floor.  In this case, like 2041 Center Street, the applicant’s 
configuration of units, i.e. no market-rate units on the fourth/fifth floor facing west, was allowed 
by the ZAB as one of the concessions allowed by State Density Bonus Law. 

5. Additional Documents: Staff recently discovered that an attachment referenced in the Council 
report was missing.  To resolve any potential confusion, staff has also provide the July 15, 2005 
City Attorney opinion regarding yards that should inserted into the record after page 548. 

Attachments:  

1: Density Bonus and Concessions Statement 
2: Affordability Statement 
3: July 10, 2006 Letter from Department of Housing and Community Development regarding 
Application of State Density Bonus Law 
4: July 15, 2005 City Attorney Opinion Regarding Yards 
 
 


























