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ACTION CALENDAR 
October 10, 2006 

To: Honorable Mayor and 
Members of the City Council 

From: Phil Kamlarz, City Manager 

Submitted by:  Dan Marks, Director, Planning and Development 

Subject: 2116 Allston Way, Gaia Building:  Implementation of Cultural Use Requirements 

RECOMMENDATION 
Accept the June 13, 2006 letter from Panoramic Interests as the implementation plan to prioritize 
cultural uses at the Gaia Arts Center, terminate ZAB revocation proceedings, and direct staff to 
report back to the City Council on the schedule of events in one year. 
 
SUMMARY 
The City Council discussed cultural uses of the Gaia Arts Center in April 2006 and directed staff 
to return with a proposal to allow non-cultural uses that are incidental to and compatible with the 
cultural uses, provided that cultural performances have priority in scheduling.  A proposal was 
submitted by Panoramic Interests that establishes a minimum number of dates, including 
weekends, that the theater space will be reserved for performances.  The proposal provides more 
specificity than the original standard and includes a provision that cultural uses will be able to 
book space one month earlier than other potential users.  A schedule was submitted which 
demonstrates compliance with the expanded performance standard. 
 
FISCAL IMPACTS OF RECOMMENDATION 
None 
 
CURRENT SITUATION AND ITS EFFECTS 
There are three areas of the Gaia Building, 2116 Allston Way, that have cultural uses:  Anna’s 
Jazz Island, the first floor theater, and the second floor (mezzanine).  Anna’s Jazz Island has 
been open six nights/week since May 2005 and is not the subject of this report.  Cultural use of 
the theater and mezzanine began in August 2005 as was described in detail in the April 25, 2006 
Council Report.  At that meeting, the City Council directed staff to return to Council with 
specific proposals to ensure that cultural uses have priority.   In response, the property owner, 
Patrick Kennedy representing Panoramic Interests, submitted the attached proposal dated June 
13, 2006.  A report was placed on the June 27, 2006 Council agenda, but discussion was 
postponed.  An “off-agenda” status report was distributed July 7, 2006. 
 
Uses in the theater and mezzanine were limited for several months while the City reviewed plans 
for improvements to the mezzanine.  A building permit was issued on June 8, 2006 to construct 
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two additional rooms on the mezzanine, add fire/life-safety improvements, and legalize work that 
had previously been completed without permits.  A Temporary Certificate of Occupancy (C/O) 
was approved in July and a Final C/O was approved in September. 
 
BACKGROUND 
Council Action:  The City Council discussed the scope of the Use Permit for the Gaia Building 
on April 25, 2006.  The primary issue before the City Council at the time was whether 
establishment of a performance standard by the Planning Director in 2003 was appropriate 
implementation of the Gaia Use Permits and conditions approved by ZAB, and within the 
Planning Director’s realm of discretion. In particular, the Council was asked to determine the: 

• Appropriateness of the staff-approved performance standard for cultural uses, and 
• Appropriateness of non-cultural uses. 

 
The Planning Director, Carol Barrett, approved the following amount of cultural use in her June 
6, 2003 letter.   

In the performance (theater) area, we will program performance use on 30% of 
the days each month on average. (Emphasis added.) 

 
On April 25, 2006, the City Council passed the following motions: 

Moved, seconded, carried (Maio/Capitelli; Noes  Worthington; Abstain  Spring; Absent  
Anderson) that:  

1) Carol Barrett had the authority to agree in her June 6, 2003 letter that the required 
cultural use had to have a minimum of 30% of the time devoted to performances; and,  

2) this requirement must be construed to also require additional preparation time such as 
set-up and rehearsal time for such performances. 

 
Carried (Noes  Spring, Worthington; Absent  Anderson) a severed motion affirming that:  

1) non-cultural uses which are incidental to and compatible with the cultural uses are 
permissible as long as the cultural performances have priority in scheduling;  

2) the staff is directed to return with specific proposals for implementation; and,  
3) the pending Zoning Adjustments Board revocation proceedings shall be suspended 

until further Council action. 
 
Further Background Regarding the Barrett Letters:  Completion of tenant improvements to 
the cultural space was delayed, and in 2003, the applicant, Patrick Kennedy representing 
Panoramic Interests, indicated that he no longer wanted to construct offices, as were previously 
approved by the Zoning Adjustments Board (ZAB). According to Mr. Kennedy, the cultural 
space was left empty because he could not find a tenant that would pay for the improvements 
needed for a theater.   
 
Meetings were held with Patrick Kennedy, Anna de Leon, and others to define the programming 
for the cultural space prior to completion of tenant improvements and to discuss the allowable 
uses of the space. In summary, letters between the Planning Director and Anna de Leon 
(representing Gaia Cultural Center), established that: 
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• Cultural space may be used for a “wide variety of arts-related activity, music concerts, 
lectures, films, receptions, and cultural and incidental uses appropriate for the space.” 

• The mezzanine floor plan included two rooms for performance uses, one office, and open 
mezzanine (rather than offices as had been previously approved by the ZAB).    

• Cultural Use Performance standard: 
o Theater:  in use 30% of the days of each month on average 
o Remainder of ground floor & mezzanine: in use 15 days each month on average 

 
Through these letters, the Planning Director approved the floor plan, description of cultural uses, 
and performance standard as a refinement of and as consistent with Use Permit 02-70000014, 
which authorized performance spaces and offices, and as implementation of its Condition No. 
10.  
 
Staff asked for a performance standard to ensure an acceptable minimum use of the space for 
cultural purposes.  Staff responded to the request from the applicant’s representative for there to 
be less than a 100% performance standard because the City had not specifically required 100% 
performance use of a facility before, it didn’t seem realistic to require that Gaia Arts 
Management book events every day, and it seemed reasonable to allow other compatible uses 
when performances weren’t scheduled.  Ms. de Leon suggested the 30% performance standard 
for the theater and 50% for the remainder of the ground floor and mezzanine. 
 
The cost of tenant improvements was part of the discussions with Mr. Kennedy at the time. 
When staff worked with the applicant in 2003 to encourage completion of the long-awaited 
tenant improvements for the cultural space, Mr. Kennedy indicated that a mixture of cultural and 
non-cultural uses were planned to help pay for the tenant improvements.  He stated that he had 
agreed to make the space available for cultural uses and to construct the shell, but not to 
construct full tenant improvements whether for Gaia Bookstore or for a more expensive theater.  
The applicant’s original agreement with Gaia Bookstore was to provide $250,000 toward tenant 
improvements.  Mr. Kennedy provided information that he has spent over $900,000 in expenses 
since January 2004, many of which were for improvements to the cultural space.  He indicated 
that his intent was to finance the improvements and subsidize cultural uses by providing a 
mixture of private and public uses. 
 
June 2006 - Panoramic Interests’ Proposal:  City staff met with the representatives of 
Panoramic Interests to devise written rules to implement the Council’s motion. As a result of 
these discussions, Panoramic Interests made the proposal included in their June 13, 2006 letter to 
assure the priority of cultural uses in the facility.  The letter is summarized below. 
 

A. The theater space will be reserved for actual performances or events 30% of the days of 
the year (equivalent to 109 days per year), of which at least 70% (77 days) will be on 
weekends (Fridays, Saturday and Sundays). This 30% will not include rehearsal or set up 
time.   
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B. Other weekend dates will also be reserved for cultural uses such that a minimum of 51% 
of all weekend dates will be reserved for cultural uses. This is equivalent to at least 80 
weekend dates. 

 
C. On all other days, cultural users will be able to book one month earlier than other 

potential users. 
 

D. In the remainder of the ground floor and mezzanine, cultural related events will be 
programmed 15 days per month, on average. 

 
The June 13, 2006 letter from Panoramic Interests also states: 
 

The Gaia Arts Center will be mindful of the limited budget of many cultural 
users, and make special efforts to accommodate them throughout the year. (E.g. 
The Marsh Theater just had a three week run of Stephanie Weisman’s 
“Aphrodisia” at no charge.) 

 
As indicated above, rehearsal and preparation time are not included in the 30% performance 
standard.  Historically, Gaia Arts Center has provided The Marsh with a flexible rehearsal 
schedule based on individual performer’s needs.  Scheduling rehearsal time is generally not a 
problem because rehearsals are not held during prime time for other uses (weekend nights). 
 
Panoramic Interests’ attorney also sent the attached letter dated June 9, 2006 discussing the 
meaning of “incidental uses” as the term relates to cultural and non-cultural events at Gaia Arts 
Center.  In particular, the letter points out that both types of uses are allowed within the approved 
Use Permit and neither, therefore, is “incidental”.  The letter goes on to summarize all of the 
allowable uses.  Staff concurs with the conclusions of the letter, however, clarified in the 
attached letter dated July 6, 2006 that non-cultural uses are allowed provided that the 
performance standards are met and cultural performances have priority in scheduling.  This 
clarification is consistent with Council action on April 25, 2006.  Both Mr. Kennedy and Ms. 
Atherstone acknowledged in writing that this clarification was line with their understanding and 
with current business practices. 
 
Discussion:  The Panoramic Interests’ response to the Council action provides specificity and 
confirms that a minimum of 30% of the days of the year will have performances scheduled, and 
that rehearsal time will be in addition to these dates.  To demonstrate that cultural uses would 
have priority during weekends (the prime time needed for such events), Panoramic Interests 
agreed that 70% of the cultural events that are scheduled to meet the minimum requirements 
would be on Friday, Saturday, and Sunday.  Similarly, the proposal states that at least 51% of the 
total number of weekend dates will be reserved for cultural uses. This proposal is equivalent to 
approximately one-half of all weekend dates every year, which is approximately double the 
number of weekends that were included in the original agreement with the Marsh Theater. 
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Schedule:  Gloria Atherstone, Gaia Arts Management, recently provided the attached calendar of 
events for August 2006 through March 2007.  The schedule is summarized in Attachment 4.  A 
total of 123 cultural or educational events have been scheduled (not including San Francisco 
Church).  Five private events have been scheduled. 
 
To date, the schedule complies with the minimum performance standard set forth in the June 13, 
2006 letter.  The following table compares the performance standard with the information from 
the calendar.  It should be noted that the calendar is not final; Ms. Atherstone indicated that she 
did not actively market the space until the Final Certificate of Occupancy was granted in 
September.  Since the calendar was submitted, the following additional September and October 
events were scheduled:  four Marsh events on Tuesday nights (9/19/ 9/26, 10/10, 10/17), a book 
reading/signing on October 21, and a “Grand Opening” for the Gaia Art Show on 10/28.  These 
events are not included in the table below or in Attachment 4. 
 
Performance Standard 
(Minimum) 

Minimum Required Number
August 2006 – March 2007 

Number Based on 
September 2006 Calendar1 

30% of the days of the year 
will have performances 
scheduled 

71  
(30% of 236 days) 

123  
(52%) 

70% of the cultural events that 
are scheduled to meet the 
minimum requirements would 
be on Friday, Saturday, and 
Sunday 

50  
(70% of 71 cultural events) 

54  
(76%) 

51% of the total number of 
weekend dates2 will be 
reserved for cultural uses. 

52  
(51% of 102 weekend dates) 

54 
(53%) 

 
The programming standard for the mezzanine is that cultural related events are to be 
programmed 15 days per month, on average. This standard was not previously met, Panoramic 
Interests was notified that it is a requirement, and it was included in the assurances contained 
within the June 13, 2006 letter.  In addition to use of the mezzanine in conjunction with 
performances in the theater below, an Artist Gallery Show is planned to open in October, with 
the following hours:  Wednesdays and Thursdays, 3 - 7 and Sundays, 1- 4. It will be open to the 
public and will remain until Spring 2007.   
 
Council action in April 2006 acknowledged that non-cultural are allowed, provided that they are 
incidental to the use of the facility, compatible with cultural uses, and that cultural performances 
have priority in scheduling.  Each issue is addressed below. 
 

                                                 
1 Not including SF Church 
2 Friday, Saturday, and Sunday 
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Incidental Use:  Cultural uses have been the primary use of the Gaia Arts Center.  Anna’s Jazz 
Island is open six nights per week and the preponderance of use of the remaining space has been 
for cultural events.   
 
Detailed information was included in the February 23, 2006 report to ZAB regarding the 
frequency of cultural uses between August 2005 and May 2006.  In brief, the Marsh Theater 
operated between 12 and 17 days each month during this period, with a total of 148 
performances or rehearsals.  One live concert/dance by and for youth was held and there were 
nine benefits for non-profit and arts organizations (each of the fundraisers included a 
performance and was open to the public).  There were five private parties.  Based on the current 
schedule, there are 5 out of 71 non-cultural events.  Cultural uses have clearly been the primary 
use of the facility. 
 
Compatibility:  Staff does not anticipate that compatibility of uses will be a problem.   Noise can 
be an issue, both with noise bleed from concerts in the theater space into Anna’s Jazz Island and 
from Anna’s into the theater.  Considerable noise attenuation was provided during the original 
construction of the tenant improvements, and the recent construction of additional rooms on the 
mezzanine is expected to decrease noise impacts.  In addition, the owner has agreed to install a 
decibel meter if needed and to take whatever steps are necessary to minimize noise impacts on 
commercial and residential neighbors.  If noise becomes a problem from this or any other use, 
the City will take steps to address the situation. 
 
Priority:  The scheduling practices described above are designed to exceed the minimum City 
requirements and provide priority for cultural uses.  Development of a standard to ensure priority 
has been challenging.  Panoramic Interests indicates that cultural users will be able to book one 
month earlier than other potential users.  This will be effective for cultural uses that are able to 
plan at least one year in advance.  However, it is expected that individual cultural and non-
cultural events will have varied needs regarding when they want to reserve, and that either would 
be able to reserve the facility when they place a deposit.   
  
Zoning Adjustments Board:  March 23, 2006 
On March 23, 2006, the ZAB took several actions regarding the project. They provided direction 
to staff that revised floor plans for the mezzanine could be approved with three rooms as had 
generally been included with the letters approved by the Planning Director in 2002.  They also 
determined that approval of a performance standard was not appropriately within staff 
authority and that a Use Permit Modification would be necessary for any use that was not 
specifically permitted by a previous use permit.  Given the impasse between the 
applicant’s position that non-cultural uses were allowed pursuant to the Barrett letters and 
the ZAB determination that staff should not have approved a performance standard, the 
ZAB directed staff to prepare the necessary materials to set a public hearing on possible 
revocation under BMC Chapter 23B.60. 
 
The Council action on April 25, 2006 resolved the issue of staff authority to approve the 
performance standard and suspended revocation proceedings pending further Council action. If 
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the performance standard is accepted by the City Council, no further ZAB action will be 
required. 
 
RATIONALE FOR RECOMMENDATION 
Gaia Arts Center recently received its Final Certificate of Occupancy for tenant improvements, 
renewed the lease with The Marsh Theater, is opening a gallery, and is actively booking other 
cultural events.  Although there has been concern about private events, very few have been 
scheduled.  There will be regular staff review of the schedule with a report to the City Council in 
one year.  If a problem develops, enforcement would take the usual course of staff investigation, 
followed by further ZAB or City Council enforcement action. 

ALTERNATIVE ACTIONS CONSIDERED 
None.  The ZAB’s determination that staff should not have approved a performance standard 
was not supported by the City Council, therefore, no Use Permit Modification is necessary for 
uses that were not specifically permitted by the previous use permit and no revocation hearing 
should be set. 
  
CONTACT PERSON 
Wendy Cosin, Deputy Planning Director, Planning and Development Department, 981-7402 

Attachments:  
1:  Letter from Panoramic Interests, dated June 13, 2006, establishing performance standard 
2:  Letter from Allen Matkins, attorney for Panoramic Interests, dated June 9, 2006 regarding 
incidental uses 
3:  Letter from Wendy Cosin to Allen Matkins, attorney for Panoramic Interests, dated July 6, 
2006 regarding incidental uses 
4:  Summary of Gaia Schedule 
5:  Gaia Schedule – August 2006 through March 2007 
 
 






























