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ACTION CALENDAR 
October 24, 2006 

To: Honorable Mayor and 
Members of the City Council 

From: Phil Kamlarz, City Manager 

Submitted by:  Dan Marks, Director, Planning and Development 

Subject: ZAB Appeal – 1201 San Pablo Avenue – Use Permit No. 05-10000029 

RECOMMENDATION 
Adopt a Resolution to approve Use Permit No. 05-10000029 to allow the construction of a 27-
unit, mixed-use project, and dismissing the appeal. 

FISCAL IMPACTS OF RECOMMENDATION 
None. 

CURRENT SITUATION AND ITS EFFECTS 
On April 6, 2006, the ZAB approved an affordable housing project as defined by Govt. Code 
§65915 that involved the construction of a 29,665 square foot mixed-use project with 30 
residential units (six Inclusionary housing units), up to five ground floor commercial units, 38 
parking spaces on a 13,000 square foot parcel.   

On May 1, 2006, the City received an appeal submitted by Susan Pinto on behalf of 12 
neighbors.   

On July 18, 2006, the City Council set the matter for a public hearing in September.  On 
September 19, 2006, the Counc il held a hearing, received testimony from 17 speakers and 
continued the matter to September 26, 2006.  The matter was also considered by the City Council 
on October 10, 2006.  On October 16, 2006, the City Council was presented with a written 
description and plans to summarize an agreement between the applicant and the appellants that 
revised the project.   

October 19, 2006, the applicant submitted revised plans that increased the horizontal separation 
between the project and the residences to the east, reduced the number of dwellings units from 
30 to 27, reduced the gross floor area from 29,665 to 28,655, increased the number of off street 
parking spaces from 38 to 44-56, decreased the number of Inclusionary units from six to five (or 
three plus an in- lieu payment equivalent to two units) and an offer to fund specific traffic related 
measures. 
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BACKGROUND 
In response to a compromise developed between the applicant and the neighbors, the project was 
revised on October 19, 2006.  The revised project would cons ist of the following: 

• A 5-foot by 130-foot rear yard adjacent to the eastern property line to provide a 650 
square foot landscaped buffer between the proposed building and the residences to the 
east; 

• Ground- level parking garage for 44-56 parking spaces (42-54 lift spaces) located near the 
eastern property line; 

• 3,468 square feet of commercial floor area along San Pablo Avenue, to be divided into as 
many as five separate tenant spaces; 

• Three panels for street art installations at the sidewalk along San Pablo Avenue; 
• Above the concrete podium, a ±20-foot by ±103-foot interior courtyard that divides the 

residential portions of the project and provides pedestrian and solar access to the dwelling 
units and approximately 520 square feet of usable open space; 

• To the east of the courtyard are three-stories, above the concrete podium, and 12 units of 
housing (10 with private balconies), with an average height of 44’ above grade.  The 
building setback for this portion of the project steps away from the residential properties 
to the east by increasing the setback for each floor from 5-feet at grade to as much as 23-
feet for the fourth floor; 

• To the west of the courtyard are four-stories, above the concrete podium, and 15 units of 
housing facing west (5 with private balconies), with an average height of 48’-6’’ above 
grade; 

• Market rate and Inclusionary Units as follows: 
 

Unit Type 1 Bed/ 
 1 Bath 

2 Bed/  
1 Bath 

2 Bed/  
2 Bath 

Total 
Units 

Market Rate 
Average Sq Ft:  923  

4 14 6 24 

Affordable @ up to 120% AMI 
Average Sq Ft: 788 

1 2 0 3 

Total Units 5 16 6 27 

 
Under the Inclusionary ordinance, the applicant is required to provide five Inclusionary units or 
provide in lieu fees for those units.  In this case, the applicant is requesting one concession as 
allowed by State Dens ity Bonus law.  The basis for the concession is the provision of 10% 
moderate-income units on site, per Gov. Code §65915(d)(2)(A).   

Staff has prepared revised conditions of approval to reflect the new proposal as shown in Exhibit 
A (condition #38, starting on page 7).  The revised conditions designate three Inclusionary units, 
which qualify the applicant for one (1) concession under State Density Bonus Law.  The 
applicant currently intends to use the City’s in lieu (BMC §23C.12.035) fee option for the two 
units that are not required in order to qualify for the concession, but are required to satisfy the 
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City’s Inclusionary requirements.  The condition also designates five Inclusionary units if the 
applicant does not exercise the in lieu fee option. 

On the basis of the Inclusionary ordinance (BMC §23C.12.040.F) the revised conditions also 
allow a reduction on the floor area of the Inclusionary units if the applicant can demonstrate that 
the direct construction and financing costs of the Inclusionary Units, excluding marketing cost 
and profit and land cost exceed the selling prices allowed for Inclusionary units.  This would be 
accomplished by permitting the applicant to designate Inclusionary units on the second and third 
story as Inclusionary units, while excluding the larger units on the fourth floor.  The proposed 
condition also provides for a waiver of the in- lieu fee for a fraction of a unit (BMC 
§23C.12.040.F.4).  In this case the fractional fee would be equal to 40% of the difference 
between the development cost (excluding land costs) and the market price.  This waiver has been 
extended to other applicants in recent years. 

 
CONTACT PERSON 
Dan Marks, Planning Director, (510) 981-7400 

 

Attachments:  
1: Resolution 

Exhibit A: Findings and Conditions of Approval 
Exhibit B: Project Plans, dated October 19, 2006 

2: Memorandum: Traffic Control On Harrison Street, East of San Pablo Avenue  
 



ZAB Appeal – 1201 San Pablo Avenue – ACTION CALENDAR 
Use Permit #05-100000029 

RESOLUTION NO. ##,###-N.S. 
 

APPROVE USE PERMIT NO. 05-10000029 FOR THE PROJECT LOCATED AT 1201 SAN 
PABLO AVENUE AND DISMISSING THE APPEAL 

 
WHEREAS, on March 4, 2005, Mr. Jim Hart submitted a use permit application to construct a 
mixed-use building containing 30 residential units (6 Inclusionary), ground floor commercial 
units and 38 parking spaces on a 13,000 square foot parcel; and 
 
WHEREAS, in August, October, November and December 2005, the Design Review Committee 
conducted meetings to review the design and to take testimony from the public; and 
 
WHEREAS, on January 19, 2006, after several redesigns of the project, the Design Review 
Committee forwarded a positive recommendation (6-Y, 0-N, 0-abstain) to the Zoning 
Adjustments Board; and 
 
WHEREAS, on April 6, 2006, the Zoning Adjustments Board held a public hearing; reviewed a 
staff report that provided analysis on design, Inclusionary ordinance and State Density Bonus; 
and received testimony from 32 speakers; and 
 
WHEREAS, on April 6, 2006, the Zoning Adjustments Board, approved Use Permit #05-
10000029; and 
 
WHEREAS, the Zoning Adjustment Board Notice of Decision was released on April 14, 2006, 
and the appeal period ended on May 1, 2006; and 
 
WHEREAS, on May 1, 2006, the City received an appeal submitted by Susan Pinto on the behalf 
of 12 neighbors; and 
 
WHEREAS, on July 18, 2006, the Council set the matter for a hearing; and 
 
WHEREAS, on September 12, 2006, the Applicant submitted revised plans to relocate floor area 
away from the residences to the east; and 
 
WHEREAS, on September 19, 2006, the Council held a hearing, considered the revised plans, 
received testimony from 17 speakers and continued the matter to September 26, 2006; and 
 
WHEREAS, on September 26, 2006, the City Council discussed the project and continued the 
matter to October 10, 2006; and 
 
WHEREAS, on September 29, 2006, the Applicant submitted revised plans to reduce the floor area 
and to revise the distribution of the Inclusionary Units; and 
 
WHEREAS, on October 10, 2006, the City Council discussed the applicant’s October 10, 2006 
letter regarding California Government Code Section 65589.5; and 
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WHEREAS, the applicant’s October 10, 2006 letter was latter withdrawn; and 
 
WHEREAS, on October 16, 2006, the City Council reviewed a compromise between the 
neighbors and the applicant that involved a change in the plans and an offer to fund specific 
traffic related measures; and  
 
WHEREAS, on October 19, 2006, the applicant submitted revised plans that increased the 
horizontal separation between the project and the residences to the east, reduced the number of 
dwellings units from 30 to 27, reduced the gross floor area from 29,665 to 28,655, increased the 
number of off street parking spaces from 38 to 44-56, decreased the number of Inclusionary units 
from six to five (or three units plus an in- lieu payment equivalent to two units); and  
 
WHEREAS, on October 24, 2006, the City Council considered the record of the proceedings 
before the City Council, staff reports and correspondence presented to the City Council, and, in the 
opinion of this Council, the facts stated in, or ascertainable from this information, warrant approving 
the subject Use Permit, based on the revised plan submitted on October 19, 2006 and dismissing the 
appeal; and 
 
WHEREAS, attached hereto are the findings and conditions of approval applicable to this permit 
(Exhibit A) that are included by reference as though fully incorporated herein; and 
 
WHEREAS, attached hereto is a reduced copy of the approved plan (dated October 19, 2006 and 
marked as Exhibit B) that is included by reference as though fully incorporated herein; and 
 
NOW THEREFORE, BE IT RESOLVED the Council of the City of Berkeley hereby approves Use 
Permit No. 05-10000029 as reflected in the October 19, 2006 design, based on the findings, and 
subject to the conditions of approval contained in Exhibit A, and dismisses the appeal. 
 






















