Office of the City Manager
ACTION CALENDAR
October 24, 2006

To: Honorable Mayor and
iy Members of the City Council
From: i > Phil Kamlarz, City Manager

Submittedby: Dan Marks, Director, Planning and Development
Subject: ZAB Appeal — 1201 San Pablo Avenue — Use Permit No. 05-10000029
RECOMMENDATION

Adopt a Resolution to approve Use Permit No. 05-10000029 to allow the construction of a 27-
unit, mixed-use project, and dismissing the appeal.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS

On April 6, 2006, the ZAB approved an affordable housing project as defined by Govt. Code
865915 that involved the construction of a 29,665 square foot mixed-use project with 30
residential units (six Inclusionary housing units), up to five ground floor commercial units, 38
parking spaces on a 13,000 square foot parcel.

On May 1, 2006, the City received an appeal submitted by Susan Pinto on behalf of 12
neighbors.

On July 18, 2006, the City Council set the matter for a public hearing in September. On
September 19, 2006, the Council held a hearing, received testimony from 17 speakers and
continued the matter to September 26, 2006. The matter was also considered by the City Council
on October 10, 2006. On October 16, 2006, the City Council was presented with a written
description and plans to summarize an agreement between the applicant and the appellants that
revised the project.

October 19, 2006, the applicant submitted revised plans that increased the horizontal separation
between the project and the residences to the east, reduced the number of dwellings units from
30 to 27, reduced the gross floor area from 29,665 to 28,655, increased the number of off street
parking spaces from 38 to 44-56, decreased the number of Inclusionary units from six to five (or
three plus an in-lieu payment equivalent to two units) and an offer to fund specific traffic related
measures.
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BACKGROUND
In response to a compromise devel oped between the applicant and the neighbors, the project was
revised on October 19, 2006. The revised project would consist of the following:
A 5foot by 130-foot rear yard adjacent to the eastern property line to provide a 650
sguare foot landscaped buffer between the proposed building and the residences to the
east;
Ground- level parking garage for 44-56 parking spaces (42-54 lift spaces) located near the
eastern property line;
3,468 square feet of commercial floor area along San Pablo Avenue, to be divided into as
many as five separate tenant spaces,
Three panels for street art installations at the sidewalk along San Pablo Avenue;
Above the concrete podium, a +20-foot by +103-foot interior courtyard that divides the
residential portions of the project and provides pedestrian and solar access to the dwelling
units and approximately 520 square feet of usable open space;
To the east of the courtyard are three-stories, above the concrete podium, and 12 units of
housing (10 with private balconies), with an average height of 44’ above grade. The
building setback for this portion of the project steps away from the residential properties
to the east by increasing the setback for each floor from 5-feet at grade to as much as 23-
feet for the fourth floor;
To the west of the courtyard are four-stories, above the concrete podium, and 15 units of
housing facing west (5 with private balconies), with an average height of 48'-6"" above
grade;
Market rate and Inclusionary Units as follows:

Unit Type 1 Bed/ 2 Bed/ 2 Bed/ Total
1 Bath 1 Bath 2 Bath Units
Market Rate 4 14 5 o4

Average Sq Ft: 923
Affordable @ up to 120% AMI
Average Sq Ft: 788
Total Units 5 16 6 27

1 2 0 3

Under the Inclusionary ordinance, the applicant is required to provide five Inclusionary units or
provide in lieu fees for those units. In this case, the applicant is requesting one concession as
dlowed by State Density Bonus law. The basis for the concession is the provison of 10%
moderate-income units on site, per Gov. Code 865915(d)(2)(A).

Staff has prepared revised conditions of approval to reflect the new proposal as shown in Exhibit
A (condition #38, starting on page 7). The revised conditions designate three Inclusionary units,
which qualify the applicant for one (1) concession under State Density Bonus Law. The
applicant currently intends to use the City’s in lieu (BMC 823C.12.035) fee option for the two
units that are not required in order to qualify for the concession, but are required to satisfy the
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City’s Inclusionary requirements. The condition also designates five Inclusionary units if the
applicant does not exercise the in lieu fee option.

On the basis of the Inclusionary ordinance (BMC 823C.12.040.F) the revised conditions also
allow areduction on the floor area of the Inclusionary units if the applicant can demonstrate that
the direct construction and financing costs of the Inclusionary Units, excluding marketing cost
and profit and land cost exceed the selling prices alowed for Inclusionary units. This would be
accomplished by permitting the applicant to designate Inclusionary units on the second and third
story as Inclusionary wnits, while excluding the larger units on the fourth floor. The proposed
condition also provides for a waiver of the inlieu fee for a fraction of a unit (BMC
§23C.12.040.F.4). In this case the fractional fee would be equal to 40% of the difference
between the development cost (excluding land costs) and the market price. Thiswaiver has been
extended to other applicants in recent years.

CONTACT PERSON
Dan Marks, Planning Director, (510) 981-7400

Attachments:
1. Resolution
Exhibit A: Findings and Conditions of Approval
Exhibit B: Project Plans, dated October 19, 2006
2: Memorandum: Traffic Control On Harrison Street, East of San Pablo Avenue
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RESOLUTION NO. #####-N.S.

APPROVE USE PERMIT NO. 05-10000029 FOR THE PROJECT LOCATED AT 1201 SAN
PABLO AVENUE AND DISMISSING THE APPEAL

WHEREAS, on March 4, 2005, Mr. Jim Hart submitted a use permit application to construct a
mixed-use building containing 30 residential units (6 Inclusionary), ground floor commercial
units and 38 parking spaces ona 13,000 square foot parcel; and

WHEREAS, in August, October, November and December 2005, the Design Review Committee
conducted meetings to review the design and to take testimony from the public; and

WHEREAS, on January 19, 2006, after severa redesigns of the project, the Design Review
Committee forwarded a positive recommendation (6-Y, O-N, O-abstain) to the Zoning
Adjustments Board; and

WHEREAS, on April 6, 2006, the Zoning Adjustments Board held a public hearing; reviewed a
staff report that provided analysis on design, Inclusionary ordinance and State Density Bonus,
and received testimony from 32 speakers; and

WHEREAS, on April 6, 2006, the Zoning Adjustments Board, approved Use Permit #05-
10000029; and

WHEREAS, the Zoning Adjustment Board Notice of Decision was released on April 14, 2006,
and the appeal period ended on May 1, 2006; and

WHEREAS, on May 1, 2006, the City received an appeal submitted by Susan Pinto on the behal f
of 12 neighbors; and

WHEREAS, on July 18, 2006, the Council set the metter for a hearing; and

WHEREAS, on September 12, 2006, the Applicant submitted revised plans to relocate floor area
away from the residences to the east; and

WHEREAS, on September 19, 2006, the Council held a hearing, considered the revised plans,
received testimony from 17 speakers and continued the matter to September 26, 2006; and

WHEREAS, on September 26, 2006, the City Council discussed the project and continued the
matter to October 10, 2006; and

WHEREAS, on September 29, 2006, the Applicant submitted revised plans to reduce the floor area
and to revise the distribution of the Inclusionary Units; and

WHEREAS, on October 10, 2006, the City Council discussed the applicant’s October 10, 2006
letter regarding California Government Code Section 65589.5; and
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WHEREAS, the applicant’s October 10, 2006 letter was latter withdrawn; and

WHEREAS, on October 16, 2006, the City Council reviewed a compromise between the
neighbors and the applicant that involved a change in the plans and an offer to fund specific
traffic related measures; and

WHEREAS, on October 19, 2006, the applicant submitted revised plans that increased the
horizontal separation between the project and the residences to the east, reduced the number of
dwellings units from 30 to 27, reduced the gross floor area from 29,665 to 28,655, increased the
number of off street parking spaces from 38 to 44-56, decreased the number of Inclusionary units
from six to five (or three units plus an in-lieu payment equivalent to two units); and

WHEREAS, on October 24, 2006, the City Council considered the record of the proceedings
before the City Council, staff reports and correspondence presented to the City Council, and, in the
opinion of this Council, the facts stated in, or ascertainable from this information, warrant approving
the subject Use Permit, based on the revised plan submitted on October 19, 2006 and dismissing the

gppedl; and

WHEREAS, attached hereto are the findings and conditions of approval applicable to this permit
(Exhibit A) that are included by reference as though fully incorporated herein; and

WHEREAS, attached hereto is a reduced copy of the approved plan (dated October 19, 2006 and
marked as Exhibit B) that is included by reference as though fully incorporated herein; and

NOW THEREFORE, BE IT RESOLVED the Council of the City of Berkeley hereby approves Use
Permit No. 05-10000029 as reflected in the October 19, 2006 design, based on the findings, and
subject to the conditions of approval contained in Exhibit A, and dismisses the appesl.



Exhibit A

Findings and Conditions
ADOPTED BY THE BERKELEY CiTY COUNCIL OCTOBER 24, 2006

1201 San Pablo Avenue/ 1100 Harrison Street

Use Permit #05-10000029

CEQA FINDINGS

1. The project is categorically exempt from the provisions of the California Environmental Quality Act
(CEQA, Public Resources Code §21000, et seq.) pursuant to §15332 of the CEQA Guidelines (“In-Fill
Development”), because:

A.

B.

E.

F.

G.

The project is consistent with the applicable general plan designation and all applicable general
plan policies as well as with applicable zoning designation and regulations;

The proposed development occurs within city limits on a project site of no more than five acres.
substantially surrounded by urban uses;

C. The project site has no value as habitat for endangered, rare or threatened species;
D.

Approval of the project would not result in any significant effects relating to air quality, or water
quality; '
The project will be designed to prevent noise impacts to the residents of the building;

The project will not cause a significant increase in the amount of traffic; and

The site can be adequately served by all required utilities and public services.

GENERAL NON-DETRIMENT FINDING

2. Pursuant to Berkeley Municipal Code §23B.32.040, the City Council finds that the proposed
construction of a 28,655 square foot mixed-use building containing 27 residential units (including three
Inclusionary units plus an in-lieu payment equivalent to two units — OR — five Inclusionary units), up to
five ground floor commercial units, and 44-56 parking spaces, under the circumstances of the particular
case existing at the time at which the application is granted, will not be detrimental to the health, safety,
peace, morals, comfort, or general welfare of persons residing or working in the area or neighborhood
of such proposed use or be detrimental or injurious to property and improvements of the adjacent
properties, the surrounding area or neighborhood, or to the general welfare of the City, for the
following reasons:

A. The project is consistent with the purposes of the C-W District and the goals and policies of the
General Plan, including its density standard for “Avenue Commercial” areas; '

B. The proposed dwelling units and ground-floor commercial use are consistent with the purposes of
the District because they provide high-density rental units and ground-floor commercial space in an
area intended for such development;

C. The provision of 27 dwellings will support local retailing and transit use;

D. Based on the information contained in the Traffic and Parking study, the project will not generate
sufficient traffic to significantly impact any intersection and there is adequate on-street parking
supply to accommodate parking demand that cannot be met on the site.

E. That this housing project contributes at least three affordable units needed to meet the ABAG Fair
Share Housing Goals. ' “

OTHER REQUIRED FINDINGS

3. Pursuant to Berkeley Municipal Code §23E.64.090.B, the City Council finds that the proposed project:

A.

Is consistent with the purposes of the C-W District because it represents concentrated, higher-
intensity development that better supports pedestrian-oriented retail that helps to prevent
commercial sprawl, consistent with direction that the City intended for this area by including this
parcel in the Gilman/San Pablo Node; enhances the existing commercial uses by intensifying an
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underutilized site; provides residential units that provide a market for area businesses thereby
promoting a concentrated, walkable commercial area; and improves the existing urban fabric of the
street and area by providing ground-floor retail uses; and

Is compatible with the surrounding uses and buildings because it improves the existing urban fabric
of the street and area by providing ground-floor retail uses in a building that has received Design
Review Committee approval; and

Is consistent with the West Berkeley Plan by proposing construction and uses called for in the land
use element of the plan as described in A above; and

Is supportive of an increase in the continuity of retail and service facilities at the ground level by
including 3,494 of retail floor area along San Pablo Avenue and by removing a long-vacant parcel
that substantially degraded the existing urban fabric of the street and area; and

Provides an appropriate intensity of development that does not underutilize the property by
providing 28,655 square feet of residential and commercial ﬂoor area on a 13,000 square foot site;

and

Based on the traffic study prepared for this project, it is not expected that this project would have an
impact on the nearby intersections or that the project would exceed the City’s standard for Level of
Service.

4. Pursuant to Berkeley Municipal Code §23E.64.090.C, the City Council finds that the proposed project
supports a strong pedestrian oriented environment in the Node by providing 27 dwelling units, and up
to five commercial spaces. In addition, the design of the project, including the prominent display
windows along San Pablo Avenue and the location of the parking garage away from the primary street
frontage on Harrison Street enhances the pedestrian environment by prov1dmg visual interest along the
San Pablo Avenue sidewalk.

5. Regarding California Government Code §65915-State Density Bonus, the City Council finds:

A.

The project would provide 27 dwelling units. Ten percent, or 3 of the 27 dwelling units would be
sold to moderate income households, as defined in the Health and Safety Code §50093 and the
project is therefore entitled to a density increase of 5% over the otherwise maximum allowable
residential density under the applicable zoning ordinance (C-W District) and land use element of
the general plan (Avenue Commercial) plus one concession;

In this case, a density bonus of 5% over the otherwise maximum allowable residential density under
the applicable zoning ordinance (C-W District) and land use element of the general plan (Avenue
Commercial) would allow 37 units;

Per the findings in §23B.44.030 of the Zoning Ordinance, there are not exceptional or extraordinary
circumstances or conditions applying to the land, building or use referred to in the application and -
the variance is not necessary for the preservation or enjoyment of substantial property rights of the
subject property's owner. Therefore, there is not a basis to grant a variance, per BMC § 23B.44.030
to exceed four floors;

The applicant has elected to not utilize the density bonus; rather, instead, the applicant has elected
to only pursue the one (1) concession that is allowed based on project’s affordability;

The applicant has proposed a concession to exceed the C-W District Height limit of 4-floors (5
proposed). To do so, the applicant proposed a project with 1,747 square feet of floor area on the
fifth floor to increase the size of 5 fourth floor, west facing dwelling units;

The project otherwise complies with the C-W District maximum height standard of 50-feet and the
floor area ratio standard of 3.0.
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STANDARD CONDITIONS

1. Conditions Shall be Printed on Plans

The conditions of this Permit shall be printed on the second sheet of each plan set submitted for
a building permit pursuant to this Use Permit, under the title ‘Use Permit Conditions’. Other
sheets may also be used if the second sheet is not of sufficient size to list all of the conditions.
The sheet(s) containing the conditions shall be of the same size as those sheets containing the
construction drawings; 8-1/2” by 11” sheets are not acceptable.

2. Applicant Responsible for Compliance with Conditions
The applicant shall ensure compliance with all of the following conditions, including submittal
to the project planner of required approval signatures at the times specified. Failure to comply
with any condition may result in construction being stopped, issuance of a citation, and/or
modification or revocation of the Use Permit.

- 3. Uses Approved Deemed to Exclude Other Uses (§23B.56.010)

A. This Permit authorizes only those uses and activities actually proposed in the
application and exclude other uses and activities.
B. Except as expressly specified herein, this Permit terminates all other uses at the location

subject to it.

4. Modification of Permits (§23B.56.020)
No change in the use for which this Permit is approved is permitted unless the Permit is
modified by the Zoning Adjustments Board, in conformance with §23B.56.020.A.

Changes in the plans for the construction of a building or structure, may be modified prior to
the completion of construction, in accordance with § 23B.56.030.D. The Zoning Officer may
approve changes to plans approved by the Board, consistent with the Board’s policy adopted on
May 24, 1978, which reduce the size of the project. The Zoning Officer may also approve a
maximum two-foot variation to Board approved plans, provided, that such variation does not
increase a structure’s height, reduce the minimum distance to any property line, and/or does not
conflict with any special objective sought by the Board.

5. Plans and Representations Become Conditions (§23B.56.030)
Except as expressly specified herein, the site plan, floor plans, building elevations and any
additional information or representations submitted by the applicant during the Staff review and
public hearing process leading to the approval of this Permit, whether oral or written, which
indicated the proposed structure or manner of operation are deemed conditions of approval.

6. Subject to all City and Other Regulations (§23B.56.040)
The approved use and/or construction are subject to, and shall comply with, all applicable City
Ordinances and laws and regulations of other governmental agencies.

7. Exercised Permit for Use Survives Vacancy of Property (§23B.56.080)
Once a Permit for a use is exercised and the use is established, that use is legally recognized,
even 1f the property becomes vacant, except as set forth in Standard Condition #8 below.
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8. Exercise and Lapse of Permits (§23B.56.100)
A. A permit for the use of a building or a property 1s exercised when, 1f required, a valid
City business license has been issued, and the permitted use has commenced on the
property. ' '
B. A permit for the construction of a building or structure is deemed exercised when a
valid City building permit, if required, is issued, and construction has lawfully
commenced.
C. A permit may be declared lapsed and of no further force and effect if it is not exercised
within one year of its issuance, except that permits for construction or alteration of
structures or buildings may not be declared lapsed if the permittee has (1) applied for a
building permit or (2) made substantial good faith efforts to obtain a building permit
and begin construction, even if a building permit has not been issued and/or
construction has not begun. :
ADDITIONAL CONDITIONS

Pursuant to BMC §23B.32.040.D, the City Council attaches the following conditions to this Permit:

Prior to Issuance of Any Building Permit

9.

10.

Prior to issuance of a building permit, the applicant shall provide the project planner with the
name and telephone number of the individual empowered to manage construction noise from
the project. The individual’s name, telephone number, and responsibility for noise
management shall be posted at the project site for the duration of construction in a location
easily visible to the public. The individual shall record all noise complaints received and
actions taken in response, and submit this record to the project planner upon request.

o Noise Management Individual

Name Phone #

Prior to issuance of a building permit, the applicant shall complete a “Construction and
Demolition Recycling Plan,” submit the plan to the Solid Waste Management Division for
approval, and attach the approved plan to the construction drawings. The plan is available at
www.ci.berkeley.ca.us/onlineservice/forms.htm#planning (look under “Land Use Planning”) or
by contacting Land Use Planning at 510-981-7410. After completing the form contact Solid
Waste Management at 981-6368 for approval.

a City Monitor: Solid Waste Mgmt. Staff
‘ Signature Date
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11.  Prior to issuance of a building permit, the applicant shall secure the City Traffic Engineer’s

12.
13.
14.
15.
16.
17.

18.

19.
20.

21.

approval of a construction traffic. management plan. Please contact the Office of
Transportation at 981-7010, or 1947 Center Street, 3 floor, and ask to speak to a traffic
engineer. In addition to other requirements of the Traffic Engineer, this plan shall include the
locations of material and equipment storage, trailers, worker parking, a schedule of site
operations that may block traffic, and provisions for traffic control. The City Zoning Officer
and/or Traffic Engineer may limit off-site parking of construction-related vehicles if necessary
to protect the health, safety, or convenience of the surrounding neighborhood.

a City Monitor: Traffic Engineer

Signature Date

Construction of exterior walls shall follow the recommendations of the Noise Study to ensure
that interior sound levels will not exceed 45 dB CNEL or Ldn interior noise limit.

All exterior windows must meet a Sound Transmission Class (STC) rating of at least 32,

Building ventilation shall be designed to ensure adequate ventilation to the dwelling units to
meet UBC requirements, such that interior sound levels do not exceed 45 dB CNEL or Ldn
interior noise limit.

Prior to issuance of any building permits, the applicant shall receive Final Design Review
approval.

Plans submitted for building permit shall include replacement of sidewalk, curb and gutter as
necessary to comply with current City of Berkeley standards for accessibility.

Plans submitted for building permif shall include new street trees and grates in accordance with
current City of Berkeley standards. -

The applicant/end user shall enter into a First Source Agreement with the City's WorkSource
Department. The First Source Agreement requires the applicant/end user/tenant to use the
City's employment and training system as their first source in recruiting and employing
construction and permanent employees. The First Source program provides free employment
services and gives priority to Berkeley residents and other specified groups as potential
employees.

The applicant shall install a ‘no right turn sign’ within the parking garage, size and content
determined by the City Traffic Engineer.

If the City installs a traffic diverter in this location, the applicant has offered to make a payment
to cover the cost, not to exceed $1,000. ‘

Prior to applying for of a building permit, the applicant shall file an “Address Assignment
Request Application” with the Permit Service Center (2120 Milvia Street) for any address
change or new address associated with this Use Permit. The new address(es) shall be assigned '
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22,

23.

and entered into the City’s database prior to the applicant’s submittal of a building permit
application.

Prior to issuance of a building permit, the applicant shall secure approval of any parcel merger
and/or lot line adjustment associated with this Use Permit. :

The developer shall provide tenant notification, via a lease rider or deed covenant, that each
dwelling unit is located in a mixed use area that includes commercial, food service and
entertainment uses, and that each occupant shall not seek to impede their lawful operation.

During Construction:

24.

25.

26.

27.

28.

29.

30.

31.

32.

Construction activity shall be limited to between the hours of 8:00 am. and 6:00 p.m. on
Monday through Friday, and between 9:00 a.m. and noon on Saturday. No construction-related
activity shall occur on Sunday.

No construction activity that may cause vibrations or excessive noise involving the use of
heavy machinery such as piledrivers, drilling rigs, etc. shall be allowed.

Equipment and trucks used for project construction shall utilize the best available noise control
techniques (e.g., improved mufflers, equipment re-design, use of intake silencers, ducts, engine
enclosures and acoustically-attenuating shields or shrouds, wherever feasible and necessary).

Impact tools (e.g., jack hammers, pavement breakers and noise drills) used for project
construction shall be hydraulically or electrically powered wherever possible to avoid noise
associated with compressed air exhaust from pneumatically powered tools. However, where
use of pneumatic tools is unavoidable, an exhaust muffler on the compressed air exhaust shall
be used; this muffler can lower noise levels from the exhaust by up to 10dB. External jackets
on the tools themselves shall be used where feasible and this could achieve a reduction of 4 dB.
Quieter procedures shall be used such as drilling rather than impact equipment whenever
feasible.

Stationary noise sources shall be located as far from sensitive receptors as possible. If they
must be located near existing receptors, they shall be muffled to the extent feasible and
enclosed with temporary sheds.

If underground utilities leading to adjacent properties are uncovered and/or broken, the
contractor involved shall immediately notify the Public Works Department and the Building &
Safety Division, and carry out any necessary corrective action to their satisfaction.

Subject to approval of the Public Works Department, the applicant shall repair any damage to
public streets and/or sidewalks by construction vehicles traveling to or from the project site.

All piles of debris, soil, sand, or other loose materials shall be covered at night and during rainy
weather with plastic at least one-eighth millimeter thick and secured to the ground.

All active construction areas shall be watered at least twice daily, and all piles of debris, soil,
sand or other loose materials shall be watered or covered.
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.33. Trucks hauling debris, soil, sand, or other loose materials shall be covered or required to
maintain at least two feet of board.

34.  Public streets shall be swept (preferably with water sweepers) of all visible soil material carried
from the site.

35.  Prior to any excavation, grading, clearing, or other activities involving soil disturbance during

the rainy season (between October 15 and April 15), the applicant shall obtain approval of an
erosion prevention plan by the Building and Safety Division and the Public Works Department.

Prior to Issuance of Occupancy Permit or Final Inspection:

36.

37.

38.

The project shall conform to the plans and statements in the Use Permit.

All landscape, site and architectural improvements shall be completed per the attached
approved drawings dated October 19, 2006.

Inclusionary Requirements: Prior to the issuance of a certificate of occupancy, the applicant
shall enter into an Inclusionary housing agreement providing for compliance with the
requirements of Berkeley Municipal Code (BMC) Chapter 23C.12. The Inclusionary housing
agreement shall include, but not be limited to, the following conditions:

A. Number of Inclusionary Units. The project shall include three (3) Inclusionary dwelling
units out of a total of twenty seven (27) dwelling units in the project. The Inclusionary
units shall be # 1, 9 and 13 as shown on the plans dated October 19, 2006. In the event that
five Inclusionary units are provided within the project, the Inclusionary units shall be # 1, 7,
9, 13, and 19 as shown on the plans dated October 19, 2006.

B. Sales prices of Inclusionary units. If Inclusionary housing units are sold as
condominiums, the sales price for three of the units shall be set in compliance with
California Government Code §65915-State Density Bonus.

C. Rents of Inclusionary Units. If the Inclusionary housing units are rented, the following
ceilings shall apply:

1) Two (2) units (OR three (3) units if the applicant does not pursue the in-lieu payment as
allowed below) units shall be rented at a level that is affordable to households with an
income level of not more than fifty percent (50%) of the AMI. In the alternative, this
requirement may also be met through rentals pursuant to the Section 8 program at the
rent levels authorized by that program.

2) Ome (1) unit (OR two (2) units if the applicant does not pursue the in-lieu payment as
allowed below) shall be rented at a level that is affordable to households with an income
level of not more than eighty-one percent (81%) of the AMI.

3) The gross rent levels of units that are not rented pursuant to the Section 8 program shall
not exceed 30% of the applicable income level ceiling for the unit (either fifty percent
(50%) or eighty-one percent (81%) of AMI). Gross rents shall include an allowance for
utility costs in accordance with the Inclusionary housing ordinance. Gross rent levels of
units rented pursuant to the Section 8 program shall be determined by the regulations of
that program.
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The requirements of this section shall apply to rentals of units that are individually owned
as condominiums as well as to units in rental projects.

. Calculation of Area Median Income (AMI). AMI shall be based on the income standards
for the Oakland Primary Metropolitan Statistical Area reported by the United States
Department of Housing and Urban Development (HUD). In the event HUD discontinues
establishing such income standards, AMI shall be based on income standards determined by
the California State Department of Housing and Community Development (HCD). If such
income standards are no longer in existence, the City will designate another appropriate
source or method for determining the median household income.

The AMI applicable to each unit shall be determined in accordance with the fbllowing
table:

Unit Size (Sq Ft) | Applicable AMI Standard

Under 400 AMI for a one person household

400-599 AMI for one person household plus one quarter of the difference betwee
the AMI for a one person household and for a two person household

600-699 AMI for one person household plus one half of the difference between th
AMI for a one person household and for a two person household

700-849 AMI for a two person household

850-999 AMI for a three person household

1,000-1,199 AMI for a four person household

1,200 or more AMI for a six person household

. Pursuant to BMC §23C.12.040.F (Inclusionary Housing Ordinance), the applicant shall be

permitted: _

1) A reduction of the floor area or in the interior amenities of the Inclusionary Units,
provided that such units conform to applicable building and housing codes; and/or

2) A waiver the in-lieu participation fees for the fractional share of a unit.

Said permission is subject to the following precondition. Prior to obtaining a certificate of
occupancy the applicant shall demonstrate to the satisfaction of the Housing Department
that the direct construction and financing costs of the Inclusionary Units, excluding
marketing cost and profit and land cost exceed the selling prices allowed for Inclusionary
units by the Inclusionary housing ordinance. In the event that the applicant fails meet the
conditions set above, then the applicant shall be required to meet unit selection standards
set forth in BMC §23C.12.040.D as of the date the application was deemed complete.

. Payment of In-Lieu Fees as an Alternative to Providing Inclusionary Units:
1) Amount of Fee:

a) The in-lieu fee shall be sixty two and a half percent (62.5%) of the difference
between the permitted sale price for Inclusionary units and the amounts for which
those units are actually sold by the applicant. »

b) This fee shall be calculated and collected based on the sales prices of all of the units
in a project to which the Inclusionary requirement applies, such that the fee as
charged shall be a percentage of the difference between the actual sales price for
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each unit, and the sales price that would have been permitted had that unit been an
Inclusionary unit. The percentage shall be determined using the following formula:
the number of units for which an in-lieu fee is substituted (2 units) for an
Inclusionary unit divided by the total number of units to which the Inclusionary
ordinance applies (27 units), multiplied by 62.5%.

¢) This fee shall only be applicable to units in a project that are counted in determining
the required number of Inclusionary units in a project and shall not be applicable to
any units provided as a density bonus. In this case, at least two (2) units.

. d) In the event that the City Manager makes a determination that an actual sales price

2)

3)

does not reflect the fair market value of a unit, the City Manager shall propose an
alternate price based on the fair market value of the unit. In the event that the
developer and the City Manager cannot agree on a fair market value the City
Manager shall select an appraiser to carry out an appraisal of the unit and the
appraised value shall be used as the market value.

Calculation of Inclusionary Sales Price:

a) The allowable Inclusionary sales price for the purpose of calculating the in-lieu fee
pursuant to this section shall be three (3) times eighty percent (80%) of the Area
Median Income (AMI) last reported as of the closing date of the sale of the unit.

b) Area median income (AMI) shall be calculated in accordance with the affordability
regulations established by the City Manager pursuant to §23C.12.090.

Time of Payment of Fee: The developer shall be required to pay the applicable in-lieu
fee no later than the closing date of the sale of a unit as a condition of said closing.

G. Contents of Inclusionary Housing Agreement. The Inclusionary housing agreement shall
include:

1)

2)
3)
4)
5)
6)

At All Times:

Designation of the Inclusionary units on the project floor plans, consistent plans
presented to the City Council;

Requirements governing the selection of tenants;

Requirements governing the marketing and sale of units;

City monitoring and reporting requirements;

Restrictions on the resale prices of condominium units;

Other terms and conditions necessary to ensure compliance with BMC Chapter 23C.12.

39.  All exterior lighting shall be shielded and directed downward and away from property lines to
prevent excessive glare beyond the subject property.

40.  The applicant shall establish and maintain drainage patterns that do not adversely affect
adjacent properties and rights-of-way. Drainage plans shall be submitted for approval of the
Building & Safety Division and Public Works Department, if required.

41. The applicant shall ensure that all excavation takes into account surface and subsurface waters
and underground streams so as not to adversely affect adjacent properties and rights-of-way.
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