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Office of the City Manager

CONSENT CALENDAR
May 22,2007

To: Honorable Mayor and
Members of the City Council

i
F)

N
From: ";'_}‘“ Phil Kamlarz, City Manager

Submitted by: William Rogers, Acting Director, Parks, Recreation & Waterfront
Subject: Amended and Restated Lease and Settlement Agreement with Boykin

RECOMMENDATION

Adopt: 1) first reading of an Ordinance authorizing the City Manager to execute the attached
Amended and Restated Lease (“Amended Lease”) with Boykin Berkeley LLC ("Boykin"), the
owner of the Doubletree Hotel (“Hotel”) located at the Berkeley Marina for a term effective from
August 7, 2004 through December 31, 2058; and, 2) a Resolution approving a related Settlement
Agreement with Boykin.

FISCAL IMPACTS OF RECOMMENDATION

The City will receive $419,843.08 in retroactive rent for the period of August 7, 2004 to
December 31, 2006. The total annual rent paid by Boykin should increase by approximately
$32,000 per lease year prospectively through 2058. Minimum annual rent will increase from
$100,00 to 300,000 until the year 2016 when it will increase to 60% of the average of the
previous three year’s actual percentage rent paid, estimated to be in excess of $500,000 in
typical years. There will likely be some increase in gross receipts to Boykin and in related
percentage rent to the City resulting from a rent increase for the Hornblower Yachts’ operations
at the Marina. The City will get free access to conference facilities for the City’s in-house staff
training programs for up to six event days per year.

Funds realized from the Amended Lease will be deposited into the following budget code:
e Marina Enterprise Fund 825-5903-363-8000

CURRENT SITUATION AND ITS EFFECTS
The Council has received a separate confidential memorandum from the City Attorney, since this
matter considers settlement of a lawsuit.

The Hotel is situated on land that the City ground leased to Boykin in 1969 (Ordinance 4,431 —
N.S.). A 1983 amendment to the ground lease extended the lease to March 2052 (Ordinance
5,561 — N.S.), set the percentage rent at 5.0% of all room receipts and 2.5% of all food and
beverage receipts, and further provided that the percentage rent payable by Boykin will be
subject to adjustment to fair market value in 2004, again in 2014, and every ten years thereafter,
subject to certain caps on the amount of the increase.
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During renegotiation efforts concerning the 2004 adjustment, the parties reached an impasse
regarding the meaning of the language in the existing lease concerning the cap on the increased
rent. The major disagreement concerns the meaning of the renegotiation term in the 1983
amendment that reads: “...in no event shall the renegotiated annual rental ...be more than 135%
of the annual rental in effect immediately prior to renegotiation...”

The City’s position is that the clause simply limits the increase in the percentage rent rate to
135% of the rate in effect immediately prior to the renegotiation (i.e., in no event could the
percentage rent be set higher than 6.75% for room receipts and 3.375% for food and beverage
receipts). Boykin claims it interprets that term as prohibiting the City from collecting more than
135% of the actual dollars paid in rent the year immediately prior to renegotiation. The
interpretation of the clause involves a significant amount of dollars per year in the remaining 48
years of the existing lease, as the last year of rent prior to the renegotiation date was $447,000.
Thus, Boykin’s interpretation would result in a “hard cap” of $605,000 in total rent through
2014, and limit the increase for each successive 10-year period to 10% each period (e.g.,
$665,000 thru 2024; $732,000 thru 2034; $805,000 thru 2044, and $885,000 until 2052). When
those numbers are compared to the highest rent in the last few years ($833,000), plus expected
CPI increases over the next 50 years, the magnitude of the dispute is clear.

In an effort to resolve the impasse, the City filed a declaratory relief action in early 2005, seeking
judicial determination regarding the meaning of the rent increase cap language. After the lawsuit
was filed, Boykin returned to the negotiating table, effectively agreeing with the City’s position
in exchange for an extension of the lease for a little less than seven years (from March 2052 to
the end of 2058). The parties resumed negotiating a fair market rent rate, in addition to
proposing amendments and reaching tentative agreement on various other terms in the existing
lease.

During the negotiation process, in the fall of 2006, Westmont Hospitality Group Inc., a large
hotel chain that manages numerous Hilton and Doubletree hotels throughout the United States
and Canada, completed a merger involving certain subsidiaries of Boykin Lodging Company,
including Boykin Berkeley, LLC. Boykin is still the owner of the Doubletree Hotel, albeit as a
wholly-owned subsidiary of Westmont; Caisse de depot et placement du Quebec, a leading
pension fund for public employees based in Montreal, Canada; and other institutional investors.
In the fall of 2006, Westmont staff took over the negotiations on behalf of Boykin.

BACKGROUND

The attached Amended Lease is the result of the parties’ efforts at renegotiating a fair market
rent, in addition to other terms. The attached Settlement Agreement would serve to dismiss the
declaratory relief lawsuit brought by the City in exchange for the parties’ entering into the
Amended Lease. The key changes are described next.

Adjusted Percentage Rent for Next 10 Years. Although Boykin and the City will keep
the percentage rent for the next 10 years at the current percentage amounts (5% of room revenues
and 2.5% of food and beverage revenues), the total rent due annually will increase under the
Amended Lease. This is because the percentage rent will be calculated from the first dollar of
room revenues, which should increase the annual rent paid by Boykin by approximately $32,000
per lease year, as currently, Boykin pays approximately $18,000 for the first million dollars in
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room revenues; that amount would increase to $50,000 under the Amended Lease. With that
change to “dollar one” reporting, the City's retained valuation expert endorses these rents as
within the market rate and supports the City's acceptance of that rent. Further, in 2016 the
percentage rent, as adjusted, would not be less than 4.5% nor more than 5.5% in the case of room
revenues, and, in the case of food and beverage, the percentage would not be less than 2.25% nor
more than 2.75%. It is worth noting, however, that we do not anticipate significant changes in
percentage rent over the duration of the lease term, as the market for percentage rent tends not to
vary, and the City’s valuation expert has confirmed that hotel ground leases typically do not
include any periodic market rate adjustment of percentage rent.

No Dollar Cap on Percentage Rent Payments. Boykin accepts the City’s interpretation of
the ground lease percentage rent adjustment clause. In other words, the cap on the periodic
percentage rent adjustment applies to the percentage rate and not, as Boykin has maintained, to
the dollar amount of ground rent paid by Boykin in the lease year preceding the adjustment date.

Retroactive Rent. Boykin has agreed to pay $419,843.08 in retroactive rent for the period
of August 7, 2004 to December 31, 2006. That retroactive rent is due upon Boykin's execution
of the Amended and Restated Lease.

Audit Provisions. Boykin has agreed to revision and expansion of the City's audit rights.
Under the new terms, Boykin would be required to submit monthly financial statements and
quarterly certified statements to the City, must provide updated financial statements upon request
by the City, and must also insert provisions into agreements with Hornblower and other service
providers operating at the hotel facilities that they do the same. Boykin must keep copies of
supporting documents, records and accounts for five years, which is an increase from the
12-month period required under the current ground lease, and must provide the City access to
those records as well as to Boykin employees (and again must insert provisions into agreements
with Hornblower and any other service providers operating at the hotel facilities that they do the
same) for audit purposes. If a City audit does reveal a 2% or greater understatement of either
category of percentage rent, or of general business transacted, Boykin must pay the City's audit
costs; again, the original lease does not have any similar term.

Nearly Seven-Year Extension of the Lease Term. Under the Amended and Restated

Lease, the existing ground lease term is extended approximately seven years from approximately
March 2052 to December 31, 2058.

Minimum Annual Ground Rent. Under the existing lease, the City receives minimum
annual ground rent of $100,000 per year through March 2052. Under the new terms, on January
1, 2006 the City would receive $300,000 in minimum annual ground rent, and every year after it
will increase with annual CPI adjustments. On January 1, 2016, the minimum annual ground
rent will be further increased to an amount equal to 60% of the average annual total rent paid by
Boykin for the three lease years preceding the adjustment date.

Hornblower. Promptly following execution of the Amended and Restated Lease, Boykin
and the City would commence and thereafter diligently pursue negotiations with Hornblower
Yachts to restructure the existing month-to-month sublease arrangement between Boykin and
Hornblower. The Amended Lease specifically states that objectives for the negotiations include
increasing the portion of rent due the City, and that the City must agree with Boykin and
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Hornblower on a rent increase. In the event the City does not agree to a mutually acceptable rent
increase, Boykin would cause Hornblower to end its operations at the Marina.

City Use of Conference Facilities. The City gains a right to use, without charge, the
hotel conference facilities for the City’s in-house staff training programs for up to six event days
per year. Up to three of those events may be in the hotel's main ballroom.

Room Rate Clause. The current ground lease reserves to the City Council the right to fix
fair and reasonable rates for use of the Hotel Facilities, comparable to those charges for services
and accommodations at comparable facilities. Although it is believed that the City has never
attempted to invoke that term, Boykin has requested that this provision be deleted from the
Amended Lease in exchange for inclusion of provisions expressly requiring Boykin's compliance
with the updated audit provisions, Nuclear Free Berkeley Act, the Berkeley Living Wage
Ordinance, the Berkeley Equal Benefits Ordinance, the City's Pesticide Use Policy, updating the
compliance with laws provision, and prohibiting contracts or business conduct with oppressive
states. This trade-off benefits the City, because even if the City desired to invoke this term, it
would be limited to determining rates that are “fair and reasonable and ...comparable with rates
charged for comparable services and accommodations at comparable facilities.” Hotel room,
facility, and service rates are already set based on competitive (i.e. comparable or market) rates.
Thus the City has limited flexibility under the existing term, given the generally inverse
relationship between rates and occupancy, market equilibrium is necessary in order to sustain
necessary income and occupancy levels, and the rates which Doubletree could charge and
reasonably expect to receive would reflect market rates.

Greater Efficiency For Future Rent Negotiations. The Amended Lease provides for an
efficient method for future rent renegotiations to assist the parties in arriving at fair market
percentage rent in 2016 and every 10 years thereafter. This should greatly assist the City in
reaching future agreements much more quickly, cheaply and fairly. The existing lease currently
provides that disagreements over fair market percentage rent are resolved via a mini-trial before
three arbitrators; this mechanism is cumbersome and extremely expensive to both parties. The
proposed plan involves each party submitting to a single experienced appraiser their “best and
final” rent, and the appraiser choosing the one that most closely approximates the then current
fair market percentage rent.

Other Changes. Under the Amended Lease, Boykin has also agreed to other ground lease
amendments requested by the City. For example, Boykin has agreed to provide insurance
consistent with the City’s current insurance requirements. The existing insurance provisions of
the lease are outdated and provide inadequate coverage given the City’s current risk management
practices. Boykin has also agreed to update the ground lease definition of the Hotel's gross
revenues to expressly include such new sources of revenue as spa services and health club dues.
Finally, Boykin has agreed to inclusion of the City’s modern lease terms (e.g., Nuclear Free
Berkeley Act, the Berkeley Living Wage Ordinance, the Berkeley Equal Benefits Ordinance, the
City's Pesticide Use Policy, prohibiting contracts or business conduct with oppressive states)
along with updating the compliance with laws provision.

RATIONALE
The proposed Amended Lease and related Settlement Agreement would:
e resolve the ongoing rent adjustment dispute between the City and Boykin with Boykin’s
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agreement to pay a fair market rent;
e obligate Boykin to immediately pay the City a “rent true-up” payment of $419,843.08;
e settle the City’s pending declaratory relief lawsuit against Boykin; and,
e result in an amended lease with several modern terms that serves to benefit the City’s
interest in the property.

ALTERNATIVE ACTIONS CONSIDERED
Described in confidential memorandum to the Council, since this matter involves a lawsuit.

CONTACT PERSON
William Rogers, Acting Director, Parks Recreation & Waterfront, 981-6700
William Foley, Property Agent, Public Works, 981-6337

Attachments:
1. Ordinance

Exhibit A: Amended and Restated Ground Lease
2. Resolution

Exhibit A: Settlement Agreement
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ORDINANCE NO. -N.S.

AUTHORIZING THE EXECUTION OF AMENDED AND RESTATED LEASE
AGREEMENT AND ANY AMENDMENTS WITH BOYKIN BERKELEY LLC FOR THE
PROPERTY LOCATED AT 200 MARINA BOULEVARD IN THE BERKELEY MARINA

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1. The City Manager, or his designee, is hereby authorized to execute the attached
Amended and Restated Lease Agreement and any amendments with Boykin Berkeley LLC for
the property located at 200 Marina Boulevard in the Berkeley Marina which Amended and
Restated Lease shall be substantially in the form attached hereto as Exhibit A, and approved by
the City Attorney.

Section 2. All revenue from said lease shall be placed in the Marina Enterprise Fund Revenue
Account (Budget Code 825 5903 363 8000) and used to maintain public facilities in the Marina.

Section 3. Copies of this Ordinance shall be posted for two consecutive days prior to adoption in
the display case located near the walkway in front of Old City Hall, 2134 Martin Luther King Jr.
Way. Within 15 calendar days of adoption, copies of this Ordinance shall be filed at each branch
of the Berkeley Public Library and the title shall be published in a newspaper of general
circulation.



RESOLUTION NO.  -N.S.

AUTHORIZING THE CITY MANAGER TO ENTER INTO A SETTLEMENT WITH
BOYKIN BERKELEY LLC REGARDING THE CITY’S DECLARATORY RELIEF
LAWSUIT, CITY OF BERKELEY V. THE BOYKIN GROUP, ET AL., ALAMEDA COUNTY
SUPERIOR COURT CASE NO. RG05199209

WHEREAS, City and Boykin Berkeley, LLC are parties to a lease agreement dated August 7,
1969, by and between the City and Boykin Berkeley, LLC's predecessor-in-interest, William J.
Boykin of Cleveland, Ohio, recorded in the official records of Alameda County, as amended and
assigned. The foregoing lease and all amendments thereto and assignments thereof are
collectively referred to herein as the "Lease."

WHEREAS, on or about August 2004, the Parties reached an impasse regarding an adjustment
of the percentage rental payable under the lease as provided in the amendment to Lease dated
August 28, 1983 ("1983 Amendment").

WHEREAS, on February 17, 2005, the City filed a Complaint for Declaratory Relief
("Complaint") in Alameda County Superior Court, Case No. RG05199209, seeking a judicial
declaration of the rights and obligations of the City and defendants THE BOYKIN GROUP,
INC., a corporation, BOYKIN BERKELEY, LLC, a Delaware limited liability corporation;
BOYKIN HOTEL PROPERTIES, LLP, a limited partnership; and BERKELEY I LEASING,
LLC, a limited liability company (collectively hereinafter "Boykin") under the Lease, in

particular regarding the proper interpretation of the percentage rental adjustment clause in the
1983 Amendment.

WHEREAS, since the filing of the Complaint, the Parties have been engaged in negotiating and
drafting an amended and restated lease ("Amended and Restated Lease"), which, inter alia,
resolves the dispute between the City and Boykin referenced in the Complaint.

WHEREAS, the Parties desire to enter into the attached Settlement Agreement, which shall be
substantially in the form attached hereto as Exhibit A, and approved by the City Attorney.

WHEREAS, it is in the best interest of the City of Berkeley to resolve this dispute under the
terms set forth above.

NOW THEREFORE, BE IT RESOLVED that the Council of the City of Berkeley authorizes the
City Manager, or his designee, to enter into the attached Settlement Agreement, which shall be
substantially in the form attached hereto as Exhibit A, and approved by the City Attorney.
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EXHIBIT C

Recording Requested By
And When Recorded Mail To:

City of Berkeley

2180 Milvia Street, 4th Floor
Berkeley, CA 94704

Attn: City Clerk

(Space Above This Line for Recorder's Use Only)
[Exempt from recording fee per Gov. Code § 27383]

MEMORANDUM OF LEASE

" CITY OF BERKELEY, a municipal corporation, as Lessor, has leased to BOYKIN-
BERKELEY, LLC, a Delaware limited liability company, as Lessee, those certain Premises
described as follows:

That parcel of land in the City of Berkeley, County of Alameda, State of California,
described as follows:

A portion of the Grant to the City of Berkeley as said Grant is shown of "Map of the -
Grant to the City of Berkeley," Chapter 2180, Statutes of 1961, Vicinity of Berkeley,
Alameda County, California, Sheet 1 of 1, April 1962, and recorded July 24, 1963, in
Book 43 of Maps, page 13A, Alameda County Records, being more particularly
described as follows:

Beginning at the point of intersection of the northerly line of University Avenue, as
described in the deed to the Town of Berkeley dated September 25, 1907 and recorded
September 28, 1907, in the Book 1405 of Deeds, page 165, Alameda County Records,
with the westerly line of Lot 5 in Section 9 Township 1 South, Range 4 West
M.D.B.&M. as said lot is shown on "Map No. 4 of Salt Marsh and Tide Lands situated in
the County of Alameda, State of California," certified copies of which are on file with the
State Lands Department of the State of California; thence N 76°47'36" E 110.000 feet;
thence N 21°53'29" W 1341.479 feet to the true point of beginning; thence N 32°12'53"
W 731.938 feet; thence S 78°28'12" W 403.731 Feet; thence S 11°31°48” E 405.000 feet;
thence N 78° 28’12 E 95.007 feet; thence S 11°31'48" E 550.364 feet; thence S 28°
22’ 11”7 W 95.301 feet; S 11°31'48" E 55.000 feet; thence S 76°01'15" E 169.303 feet;
thence N 68°06'31" E 452.668 feet; thence N 21°53'29" W 396.672 feet; thence N
78°28'12" E 101.657 feet to the true point of beginning, containing 12.949 acres more or
less.

Said Premises are leased upon the terms, covenants, conditions, limitations and
restrictions contained in that certain unrecorded Amended and Restated Lease by and between
said Lessor and Lessee dated , 2007. Pursuant to the Amended and
Restated Lease, the Initial Term has been extended to December 31, 2058 and there is no option
to extend the Initial Term.

Exhibit C
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This Memorandum of Lease replaces that certain Memorandum of Lease dated
December 31, 1970, recorded in the Official Records of Alameda County as Document 1785,
Reel 2764, Image 89.

CITY OF BERKELEY,
a municipal corporation

By: ~ Dated: , , 2007
City Manager S

BOYKIN BERKELEY, LLC, a
Delaware limited liability company

By:
Name:
Title:

By:
Name:
Title:

Exhibit C
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