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28 March 2007
To: The Berkeley City Clerk / Berkeley City Council

From: The Elmwood Merchants Association

We are appealing the decision to grant use permit #06-10000098 for 2629-35 Ashby Ave. We
believe that the findings made by the Zoning Board are in error, and that their decision was made based
on inaccurate or incomplete information. The following points are relevant to this case, and were either
glossed over or not adequately dealt with by the Zoning Board.

The intent of the Elmwood Zoning Ordinance is summed up in its stated purposes -

“To maintain a scale and balance of retail goods and services in the district to compatibly serve the
everyday needs of surrounding neighborhoods”

First- The restaurant proposed is far too large for this neighborhood. We already have 2
restaurants that are only 2/3 the size of this proposed new space, open far fewer hours than proposed,
and they are rarely at capacity. We also have numerous smaller restaurants that add to the diversity of
tastes and styles in this neighborhood. Assuming the other restaurants do not lose substantial business,
this size of restaurant, especially with its heavy emphasis as a bar, and with the proposed hours of 7am
to midnight, would increase evening traffic and activity to an unacceptably high level for neighbors and
other non-food service businesses. This size and scale of restaurant use is far better suited downtown,
or somewhere with more immediate parking and a larger buffer zone between it and dense residential
neighborhoods. We have enough large restaurants to adequately serve this neighborhoods needs, and
the purpose and intent of the Elmwood Zoning is to promote services that meet the immediate
neighborhoods needs. A much smaller restaurant, certainly no larger than any existing restaurant, and
with far less emphasis on alcohol sales, would be far more acceptable.
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Second — The granting of multiple non-specific use permits, especially for uses that exceed
quota'd categories, without ANY information about the businesses, hours of operation, goods or
services available, number of employees, or anything else, also goes directly against the intentions and
essence of the Elmwood Zoning Ordinance. In order to grant exceptions to these quota'd uses, very
specific findings need to be made, and without ANY of this information, it is impossible for neighbors
or merchants in the district to reasonably support or oppose these uses. Unfortunately, the merchants
and a great many neighbors assumed that their letters of concern — especially concern about specific
issues that included parking, deliveries, excessive concentrations of specific business types, and more —
would be a starting point for the Zoning Board to mandate that these concerns be specifically
addressed. Unfortunately, what we heard from the Board was quite the opposite — that because we only
had concerns, and that the merchants were not actively against this project, they erroneously concluded
that we were in support of this project. This is most unfortunate, since the Ordinance requires active
support by other merchants and neighborhood groups, not lack of active opposition.

Finally — There was an assumption by the Zoning Board that this property was in some way
“derelict” and had been vacant for an extended period. In reality, this property was neglected by its
previous owners, and desperately needed a great deal of maintenance, but there was never a lack of
interest in the property, and it was always of great interest to a large number of business interests. The
zoning board indicated they had to choose between only 2 options with this property — either leave it as
non-conforming auto repair, or proceed with this massive retail development — no other options would
or could be considered. In reality, there have almost always been tenants in this space besides the auto
repair, and we believe that there are a number of options as to how this property could be successfully
developed to benefit Mr. Gordon and the rest of the neighborhood. In the recent past, we have had a
pizza shop, yogurt shop, dry cleaner, produce shop, rug store, and Ebay store in these spaces. Many
people have tried to rent these spaces before and since, but the previous owners expectations were
extremely unreasonable. The property also required substantial seismic retrofits, which the City should
have forced the previous owner to do many years ago. We are all very glad that Gordon Commercial is
finally making these repairs, but the City must take some responsibility for allowing this building to get
into this state.

We hope that you are more aware than the Zoning Board was about how the neighborhood feels
- because how can any finding be made, or reasonable decision regarding scale, or balance, or ability to
serve the immediate neighborhoods, when we have been given NO idea of what may really move in.
We only have the most generic uses - “clothing” or “ art/craft, gift/novelty, jewelry/watch” uses. These
uses are all restricted here because they are already found in great abundance in this neighborhood. The
neighbors, with the City's help, put into law their desire to restrict these uses and preserve room for
others. There are provisions to allow more, but the requirements for these exceptions are specific, and
have clearly not been met. We can see what has already been asked for and approved for the corner of
College and Ashby, an anchor and what may become a defining business for this neighborhood.
“Lululemon” is a womens fashion store that has nearly 70 store on 4 continents. We have never desired
multi-national chains in the Elmwood. If we lose our identity as a small and local neighborhood
shopping area, and end up trying to compete with Union Square or Walnut Creek or even Fourth St.,
we will lose the unique character and appeal that has kept this historic neighborhood healthy and with
steady economic appeal while so many of Berkeley's other neighborhoods have suffered. We do not
want our storefronts filled only with Gordon Commercial leasing signs, as so much of downtown seems
to be.

What the Zoning Board and Zoning staff are saying with this decision, and what we believe the
Council should face, is that the Zoning regulations and process in the Elmwood are not working. They



pit neighbors against business people against commercial property owners in unnecessary and counter-
productive ways. We cannot build mixed use projects in the Elmwood because of these laws. We
cannot grow and preserve the historic businesses, nor easily attract new or unique businesses. They are
forced to follow time-consuming processes that ultimately boil down to popularity or influence
contests, rather than clearly understood laws or limits. We scare away individuals who have creative
ideas that fit in the City's development goals, and encourage corporate or large developers to ask for
gross excesses to make the compromises seem more palatable. The law is routinely and openly called
irrelevant or inappropriate by those whose responsibilities are supposed to be to enforce it.

This is the largest development project that the Elmwood will see in the next 100 years, and this
is an opportunity for the City to re-define its commitment to neighborhoods, to small and family-owned
businesses, and to making sure that this neighborhood commercial district maintains its focus on
serving the needs of the citizens immediately surrounding it first and foremost. We are not against
change, and we realize the need for it, but the situation in the Elmwood certainly does not call for this
large an exception from our Zoning laws.

What we really need is the City to recognize that it is responsible for creating a fertile
environment for this neighborhood to flourish We need the City to take an active role in finding real
solutions for the parking and traffic flow problems that continue to keep our neighborhood choked, and
to prevent developers from making those problems even greater. And we need our Zoning Board to
realize that they cannot blame parking and traffic problems on small neighborhood businesses, nor can
they expect them to solve them. The merchants made sure that the Elmwood Theatre was preserved,
and it requires evening parking, and is currently suffering from the lack of it. Allowing this project to
proceed as currently outlined, may cause the death of this valuable neighborhood resource.

If you feel this project must go through now, then do the neighborhood and the City a favor by
removing the many highly restrictive and poorly understood sections of the Zoning that prevent this
development, rather than providing exceptions just to wealthy and influential developers. Otherwise,
we need you to uphold the law and apply the rules fairly to everyone.

Approved 28 March 2007 by unanimous agreement -

The Board of the Elmwood Merchants Association E

The followfng pages are a series of specific comments regarding the findings of the Zoning Board —
these are by no means complete, and offer only a cursory glance at the many concerns and issues raised



by some of the membership of the Merchants Association -
Specifics Regarding the findings -

2 A — Although the auto repair use was less than ideal, it was only open during normal business
hours Monday thru Friday, and did not add to traffic or congestion during the evenings or important
weekend retail hours. And although the two curb cuts would be removed, the loading and delivery
space necessary for all the new proposed restaurant and retail uses will actually result in a net loss of
parking on Ashby Ave.

2 B — While the existing storefront does need significant repair, the applicant is also asking for
sidewalk cafe seating, greatly reducing the width of the public area, and forcing pedestrians, strollers,
and wheel chairs closer to the state highway. We feel it may be appropriate to incorporate this cafe
seating within the property lines of the project, also reducing another problem the applicant claims is a
problem, which is the depth of the property. Finally, with cafe seating within the property, beer and
wine sales could be allowed, adding to the appeal to local neighbors who can walk to ( and home ).

2 C — The zoning laws are very clear on what is allowed for mezzanines and this project is large
enough to accommodate all retail needs without the additional footage or relocation of the mezzanines.

2 D — The addition of a yoga, gym, or dance studio could be a very welcome addition, or a
source of extreme neighborhood frustration depending on the exact type of operation, facilities
included, and hours of operation.

2 E — It is unclear how the addition of goods and services already easily available in this district
increases the “diversity”. It would, however, make the area less “thriving” by driving out unique small
and locally owned businesses by bringing in corporate chain outlets.

2 F — The full service restaurant in concept could be a welcome addition, but the size and scale
greatly exceed the existing standard, and are far more than could reasonably be filled by local or walk-
to customers. The size of the proposed “lounge” area is unspecified, and could create evening problems
for neighbors if the emphasis became more alcohol sales after 8 or 9 pm. As the proposed hours of
operation begin at 7am, it could exacerbate parking and traffic problems all day, 7 days a week.

2 G - The data presented on parking demand is in no way representative of the findings of
numerous merchants who have been established here for many years. We believe that this information
cannot be substantiated, and that the minimal conditions proposed are totally insufficient. The source of
this data MUST be made public so that we have a chance to validate these findings.

3 C — This argument says that the conversion would allow for uses compatible with the existing
C-E zoning, yet every use proposed for this space is for over-served categories regulated by the zoning
quotas and needing exceptions, thus is NOT truly compatible.

6 A — If the existing building is too deep, we again recommend preserving the open frontage of
the building for use as open seating area that would not infringe on the public sidewalk and allow the
sale of beer or wine within the buildings footprint. And again, if the applicant felt the building was too
deep for their desired uses, they could have not purchased the property.

6 C — The entire building and all its uses were fully considered when the City and neighborhood
established quotas for the Elmwood. At that time auto repair was considered a valuable neighborhood



service, but there was not a concern that that type of business would dominate this neighborhood, thus
no need to quota it was necessary. If this is to be considered “new” commercial space, then it should be
required to meet the parking, delivery, and service requirements that any new 13,775 sf development
would be required to provide in order to be granted use permits in Berkeley. Conversely, if the space is
to be considered as “existing” retail or service use, then it should be expected to meet the full
requirements and restrictions of the Elmwood Zoning. We are particularly upset at the way the
proposed project frequently changes between “existing” and “new” in order to meet the least stringent
requirement at each stage of the findings.

6 D — The open front of the existing building was NEVER auto repair bays — it was parking and
delivery area for customers dropping off or picking up their cars for service, and for deliveries and
pickups to be made off the public thoroughfare of State Highway 13.

6 F — As stated earlier, we believe the staff report on parking demand to be flawed and
inaccurate, and there is no mechanism for enforcement of the parking subsidy payments.

6 G — The size and use of the “lounge” or “gathering area” is unspecified and a source of
concern to many neighbors and other merchants.

6 H — Again — there is no detailed mechanism for enforcement or consequences of disturbances
by patrons or employees.

6 1 — Although the hours of operation are similar to the local coffee shop, the proposed use is for
a full bar, which will create a very different atmosphere for this neighborhood in the mornings and late
at night when this business will be operating.

6 J — We will agree that a restaurant is not an unwelcome addition, but the concern is for the
size and the hours of operation. Very few responders on Kitchen Democracy actually live within the
immediate 2 blocks of the proposed use, and would therefore not have to deal with the 7 day a week
problems that would occur.

7 A — The purposes of the district are well spelled out -

To maintain a scale and balance of retail goods and services in the district to compatibly serve
the everyday needs of surrounding neighborhoods

Limiting the space occupied by businesses that generate high traffic and/or parking demands

Controlling the proliferation of establishments which, if not limited, might expand to displace
establishments needed to serve surrounding neighborhoods

Since these uses are already well represented in this district, and no specific tenants are
proposed that would indicate that these new uses would offer anything different or not readily available
to local residents, this finding cannot be made - Although they may help generate a great deal more
income for the property owner, that is not the purpose nor goal of the zoning ordinance.

7 F — Again, this property was most certainly considered when the quotas were put in place — it
was considered as auto repair, a necessary and valuable neighborhood service, and one that is certainly



required by local neighbors. It was not until the primary usage of the space changed to be only
insurance work, primarily collision repair, that the problems regarding “smashed” and derelict autos
facing the public and excessive tow truck operations became a source of problems to the neighborhood.

7 H — The idea that the building is undesirable to retail tenants is an undocumented claim — the
applicant has not provided any evidence. Many merchants have heard repeatedly from potential tenants
that phone calls made to inquire about these spaces were routinely not returned, leading them to believe
that the space was not actually available. The argument that because the space was not a quota'd use it
so was not included in the quotas, therefore must be entitled to increases in the quotas, would have to
be equally applied to all spaces in the Elmwood whose current use is not included in the tally. An
attempt to apply this loophole is neither fair, nor in keeping with the spirit or intent of the ordinance.
Allowing this ability to sidestep the entire zoning process must be stopped.

8 — Again, allowing these uses, that are already well-represented in the district, and which the
applicant has in no way demonstrated would offer anything new or different from that already easily
available, especially in sizes that exceed those allowed in this district is grossly unfair to those
businesses that have been required to meet the requirements. The applicant was not forced to buy this
building, and we must ask that any desired development meet existing law. The sizes of retail locations
are regulated in order to preserve the scale and balance of the neighborhood, and any exception to that
should be clearly documented as to the need, and support of the merchants and neighbors. There is a
distinct difference between a desire to see retail development, and a desire to see out of scale
development, which was never presented to the neighbors.

9 — The concept that nearby neighbors would not be disturbed by late night patrons because the
neighbors would be the late night patrons is so patently absurd as to question the integrity of all the
findings. It is hard to believe that this argument has been put onto paper.

10 — We agree that outside seating could add to the ambiance and enjoyment of the
neighborhood, but feel that the cafe seating could also easily be achieved within the “oversized” and
“cavernous” property ( to quote the applicant ) and also allow the enjoyment of beer and wine with
meals. Also, by keeping the sidewalk clear, it would accommodate bicycle parking for both employees
and customers far more easily.

11 A — We are appealing this decision because we are convinced that the size and scale of the
proposed uses would NOT contribute to the economic health of other nearby businesses.

11 B — A restaurant that serves beer and wine with meals is a reasonable expectation, and in line
with other restaurants in the area. A full bar, in any form, is definitely not in keeping with and geratly
exceeds the usage of all other nearby restaurants.

While this list is far from complete, we hope this demonstrates the extent of issues we have and
the reasons that this permit was issued incorrectly. It is our hope that we will have a chance to go into
even greater detail of these issues before the Council.





