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Office of City Manager 
          CONSENT CALENDAR

        September 18, 2007              
To:  Honorable Mayor and 

   Members of the City Council 
From:  Phil Kamlarz, City Manager 
Submitted by: William Rogers, Acting Director, Parks Recreation and Waterfront 

Subject:  License Amendment:  Bait Shop Operation 
 
RECOMMENDATION 
Adopt a Resolution approving an amendment to the current license agreement no. R6250 
with the Berkeley Marina Charter Boat Association, Inc (BMCBA) to reduce the minimum 
yearly payment from $45,000 to $28,000 and terminate the agreement on December 31, 
2007.  
 
FISCAL IMPACT OF RECOMMENDATION 
The current license agreement requires a minimum annual payment by the BMCBA to the 
City of $45,000, plus the collection and remittance of the City Passenger Loading Fee (based 
entirely on numbers of actual passengers), which historically has resulted in approximately 
$15,000 total per year to the City.  This amendment to the license agreement reduces the 
required minimum annual fee to $28,000.  This, coupled with the City Passenger Loading 
Fee, should provide approximately $43,000 in revenue to the Marina Fund (budget code 825-
5903-363-80-00).  CMS No. U7YEC. 
 
CURRENT SITUATION AND ITS EFFECTS 
BMCBA is an organization of business people that offer sport fishing (as opposed to 
commercial fishing) to the public for a daily fee.  They take members of the public on their 
independently operated fishing boats to fishing grounds both inside and outside the Bay.  
They also operate a bait shop and answer questions about sport fishing to the general public 
at the Berkeley Marina, either by walk-in or by telephone.   
 
The City charges a one dollar per passenger fee for every member of the public that pays to 
fish on the sport fishing boats berthed at the Marina (“City Passenger Loading Fee”).  The fee 
is collected by the sport fishing boat operators, processed through the Bait Shop, and paid to 
the City.    
 
The existing five-year license agreement with BMCBA commenced in January 2004.  At the 
end of the first year, the operators disputed that under the current license agreement they are 
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required to submit a minimum payment of $45,000 a year plus collection of City Passenger 
Loading Fees (approximately $15,000 annually).  Their contention, which is contrary to the 
express terms of the current license agreement, was that these payments combined made up 
the minimum fee of $45,000.  Further, in early 2006, the operators raised concerns about 
their ability to meet the minimum payments due to lower than expected earnings and a 
shorter than usual fishing season, and requested a reassessment of the fee.  Under the 
current license agreement, either party may provide notice of a desire to reassess the fee, 
and if the parties are unable to reach agreement on a proposed reassessment either party 
may terminate the license.  After a series of negotiations, the BMCBA and the City have 
agreed to the following changes to the current license agreement: 
 

1. The license agreement will terminate one year early on December 31, 2007. 
2. For 2006 and 2007, the Licensee shall pay to the City the greater of:  (a) Five percent 

(5%) of the gross receipts realized from the operations of its business per month; or (b) 
$1,000 per month for the months of January, February, March and April, and $3,000 
per month for the months of May, June, July, August, September, October, November, 
and December.  Note that the BMCBA will continue to collect and remit the City’s 
Passenger Loading Fee over and above the annual license fee. 

 
BACKGROUND 
In 2003, the City issued a Request for Proposal and selected the Berkeley Marina Charter 
Boat Association to provide sports fishing and bait shop services at the Berkeley Marina.  On 
December 9, 2003, the City Council adopted Resolution No. 62,322–N.S. authorizing the City 
Manager to execute a five-year license agreement with BMCBA to operate the bait shop until 
December 31, 2008. 
The BMCBA was thereafter unable to provide the minimum payment to the City due to a poor 
fishing season and they submitted a letter to the City in 2006 asking for a re-negotiation of 
the license terms.   
 
RATIONALE FOR RECOMMENDATION 
The Amendment is a compromise between BMCBA and the City of Berkeley that reduces the 
annual payment to the City and terminates the current agreement one year early, which 
allows the City to solicit a new provider for this service at the Marina.   
 
ALTERNATIVE ACTIONS CONSIDERED 
In 2006, staff considered the option of terminating the current license agreement and 
instituting legal action to collect the fees in arrears from 2004 and 2005, which totaled 
$30,900 at that time.  The proposed amendment does not alter the rights of the City regarding 
the fees in arrears through December 31, 2005.  The City Attorney has prepared a separate 
confidential memorandum to City Council regarding this alternative action. 
 



 

 

CONTACT PERSON 
Ann Hardinger, Acting Waterfront Manager, 981-6737 
William Foley, Public Works – Real Estate, 981-6337 
 
Attachments 
1: Resolution 

Exhibit A:  Proposed Amendment to License Agreement  
Exhibit B:  License Agreement 



 

 

RESOLUTION NO.                       –N.S. 
 
CONTRACT AMENDMENT:  CONTRACT NO. R6250 WITH THE BERKELEY MARINA 
CHARTER BOAT ASSOCIATION, INC., REDUCTION IN YEARLY PAYMENT 
 
WHEREAS, on December 9, 2003, the City Council adopted Resolution No. 62,322–
N.S.authorizing the City Manager to execute a license agreement (Exhibit B) with the 
Berkeley Marina Charter Boat Association, Inc. to use City property at 225 University Avenue 
in the Berkeley Marina to operate the bait shop known as the Berkeley Marina Sports Center 
until December 31, 2008; and 
 
WHEREAS, the efficient operation of a bait shop at the Berkeley Marina is necessary to 
provide the public with services that support fishing at the Marina; and 
 
WHEREAS, the Berkeley Marina Charter Boat Association raised concerns about the 
minimum annual license payment; and 
 
WHEREAS, the License permits either party to seek a reassessment of the fee before 
initiating a termination of the license; and  
 
WHEREAS, a compromise has been reached to amend the license to reduce the minimum 
annual license payment and to shorten the agreement by one year; and 
 
WHEREAS, revenues will be deposited in the Marina Fund (budget code 825-5903-363-80-
00).  CMS No. U7YEC. 
 
NOW THEREFORE BE IT RESOLVED by the Council of the City of Berkeley that the City 
Manager is hereby authorized to execute an amendment to the license agreement no. R6250 
with the Berkeley Marina Charter Boat Association, Inc., to use City property at 225 University 
Avenue in the Berkeley Marina to operate the bait shop known as the Berkeley Marina Sports 
Center, as follows:  1) the license agreement will terminate one year early on December 31, 
2007; and 2) for 2006 and 2007, the Licensee shall pay to the City the greater of:  (a) five 
percent (5%) of the gross receipts realized from the operations of its business per month; or 
(b) $1,000 per month for the months of January, February, March and April, and $3,000 per 
month for the remainder of the year; and c) the BMCBA will continue to collect and remit the 
City’s Passenger Loading Fee over and above the annual license fee (Exhibit A).  A record 
signature copy of the agreement and any amendments shall be kept on file in the Office of 
the City Clerk.  
 
 
 



 

 

EXHIBIT A 
 

AMENDMENT TO LICENSE AGREEMENT 
  
This license amendment (“Amendment”) is made on __________________________, 
between the CITY OF BERKELEY (“City”) and THE BERKELEY MARINA CHARTER BOAT 
ASSOCIATION, INC. (“Licensee”, collectively City and Licensee are “the Parties”), who agree 
as follows: 
 
 This Amendment is made with reference to the following facts and objectives: 
  
 A. The City entered into a License Agreement with Licensee on January 12, 2004 
(“License”) to use the City’s property, consisting of use of (a) the name the Berkeley Marina 
Sports Center, (b) the primary phone numbers for the Berkeley Marina Sports Center, and (c) 
ground floor space in the building located at 225 University Avenue, as set forth in the 
License.  A copy of the License is attached hereto as Exhibit A. 
 
 B. In the License, the Parties agreed to a five-year term, beginning on January 1, 
2004 and ending December 31, 2008. 
  
 C. A dispute has arisen between the Parties regarding the interpretation of and 
amount due to the City under Paragraph 2 of the License, entitled FEE.  This Amendment 
does not alter the respective rights of the Parties regarding the appropriate Fee for the period 
from January 1, 2004 through December 31, 2005. 
 
 D. Licensee wishes to reassess the Fee for the remaining term of the License 
Agreement, and the City wishes to shorten the term of the License by one year.    
  
 Therefore, the Parties agree as follows:   
 
Paragraph 2.a.i shall be added to the License immediately after Paragraph 2.a. of the 
License as follows:    

a.i.  Paragraph 2.a. applies for the period of the Effective Date of the License through 
December 31, 2005.  For the period of January 1, 2006 through December 31, 2007, 
Licensee shall pay to City the greater of: (1) FIVE PERCENT (5%) of the Gross Receipts 
realized from the operations of its business on the Property per month; or (2) $1,000 per 
month for the months of January, February, March and April and $3,000 per month for the 
months of May, June, July, August, September, October, November and December (the 
“Minimum Fee”).  All payments and documentation shall be made as described in Exhibit 
C, attached hereto.  In addition to the payment described in this section 2.a.i, Licensee 
agrees to forward to the City the entire Passenger Loading Fees Licensee collected on 
behalf of the City, as described in Paragraph 2.e.8. and Exhibit B, Paragraph A.2.    
   

The first sentence of Paragraph 3 of the License, entitled TERM, shall be amended as 
follows, with the remainder of Paragraph 3, including 3.a. through 3.g., remaining in full force 
and effect:  
 

This License shall take effect as of the Effective Date and shall terminate on 



 

 

December 31, 2007 (the “Termination Date”), subject to the following:   
 
Exhibit B, Paragraph B.c., entitled “The hours of operation shall be as follows:”, shall be 
amended as follows, with the remainder of Exhibit B, Paragraph B, including B.a., B.b. and 
B.d., remaining in full force and effect: 
 

Licensee may close its shop all day on Thanksgiving Day and Christmas Day, 
and may close its shop the entire month of January.  Regardless of whether the 
shop is closed or open, Licensee shall be obligated to pay the applicable Fee 
for all months during the TERM. 
   

Exhibit C, Paragraph 1.a. shall be added to the License immediately after Exhibit C, 
Paragraph 1 of the License as follows:  

 
1.a.   Exhibit C, Paragraph 1 applies for the period of the Effective Date of the License 
through December 31, 2005.  For the period of January 1, 2006 through December 31, 
2007, Licensee shall pay to the City both the Minimum Fee described in Paragraph 
2.a.i. of the License and the passenger loading fees (described in paragraph 2.e.8 and 
Exhibit B, Paragraph A.2.) of this License no later than ten (10) calendar days after the 
end of each month.  For months in which 5% of the Gross Receipts is greater than “the 
Minimum Fee,” Licensee shall pay to the City 5% of Gross Receipts as described in 
Paragraph 2.a.i. less “the Minimum Fee” if the Minimum Fee has already been paid for 
the month, within thirty (30) days from the end of each month the License is in effect.   
 

In all other respects, the License Agreement dated January 12, 2004, shall remain in full force 
and effect.  
 
IN WITNESS WHEREOF, City and Licensee have executed this Amendment as of the date 
written on the first paragraph above.  
 
  
 CITY OF BERKELEY 
 
 
BY: APPROVED AS TO FORM: 
 
 
                                               ________________________ 
City Manager City Attorney 
 
  
REGISTERED BY: ATTEST: 
 
 
____________________ ________________________ 
City Auditor Deputy City Clerk 



 

 

 
 
 

LICENSEE 
THE BERKELEY MARINA CHARTER 

BOAT ASSOCIATION, INC.: 
 
 

_______________________________ 
  By: 
  Title: 

 
_______________________________ 
City of Berkeley Business License No. 

 
 

 
 










































