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CONSENT CALENDAR 
October 9, 2007 

To: Honorable Mayor and 
Members of the City Council 

From: Phil Kamlarz, City Manager 

Submitted by: Phil Kamlarz, City Manager 

Subject: Sale of Center Street Garage Setback Easement to SNK Captec Arpeggio 

RECOMMENDATION 
Adopt first reading of an Ordinance authorizing the City Manager to execute all 
necessary documents to convey a fire separation easement above the Center Street 
Garage at 2025 Center Street to SNK Captec Arpeggio, LLC for an amount not to 
exceed $200,000. 

FISCAL IMPACTS OF RECOMMENDATION 
In order to establish the value of the proposed setback easement, two appraisals were 
performed. Through the City’s contract with International Parking Design, Michael 
Yovino-Young, MAI, conducted an appraisal on behalf of the City.  The Developer 
subsequently conducted another appraisal by David P. Rhoades, MAI, which they 
provided to the City.  
 
The value set forth by the City’s appraisal is $850,000, while the value in SNK’s 
appraisal is $22,250. The key areas where the appraisals differ are: (a) usability of air 
rights, above the proposed new garage which are not encumbered by the proposed 
setback easement; (b) the highest and best use of the air rights above the garage; (c) 
overall feasibility of any development in the air rights above the garage; and (d) added 
structural costs necessary to develop the air rights (the area above 67 feet) due to the 
proposed setback easement.  
 
The Developer has offered to pay the City a one-time payment of $200,000, (or $35,000 
per year for 10 years beginning after certificate of occupancy is issued)for the setback 
easement upon issuance of a foundation permit the Arpeggio at Berkeley.   
 
CURRENT SITUATION AND ITS EFFECTS 
The City Council approved the Arpeggio of Berkeley, at 2055 Center Street, on January 
18, 2005.   Because the Arpeggio Building will be at the common property line with the 
Civic Center Garage, fire separation requirements of the Building Code would prohibit 
windows where the buildings are adjacent to each other, even at elevations above the 
likely or planned height of the future Civic Center Garage. The only way to construct 
windows in the part of the Arpeggio Building adjacent to the Civic Center Garage is to 
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obtain a “Fire Separation Easement” from the City, which is essentially an agreement by 
the City not to build within 20 feet of the Arpeggio Building.  
 
The Developer is in the final stages of plan check for the foundation and podium portion 
of its project and has a construction loan already recorded against the project so that 
when permits are issued construction can begin. 
 
BACKGROUND 
The Arpeggio of Berkeley, 2055 Center Street, was originally entitled on January 18, 
2005 pursuant the unanimous City Council approval of Resolution No. 62,785-N.S.  This 
entitlement allowed for a nine-story building with property line windows on the west 
elevation, above the height of the existing City Garage structure at 2025 Center Street, 
approximately 50 feet above grade. 
 
As approved in the use Permit, the Arpeggio Building included property line windows 
adjacent to the Civic Center Garage. These cannot be approved without a Fire 
Separation Easement from the City. Discussions of such an easement began in mid-
2005. 
 
The proposed easement encompasses an area measuring approximately 20 feet by 89 
feet (1,780 square feet) situated on a plane, 67 feet above street level at the southeast 
corner of the City’s Center Street Garage site at 2025 Center Street. The easement 
area extends indefinitely upwards from 67 feet. A diagram showing the area in question 
is attached as Exhibit A.  The area encompasses approximately 5% of the overall area 
of 35,121 square foot plane above the City Garage. 
 
The proposed setback easement was initially situated on a plane approximately 50 feet 
above grade (the height of the existing City Garage). However, in December 2006, the 
City informed the Developer that the future City Garage might instead extend to as high 
as 67 feet above grade. Based on this information, the Developer modified the design of 
the west elevation of the building and was required to process the new design through 
the Design Review Committee and Zoning Adjustment Board. 
 
The Developer is in the final stages of plan check for the foundation and podium portion 
of its project and has a construction loan already recorded against the project so that 
when permits are issued construction can begin.  Obtaining the proposed setback 
easement is required before the permits can be issued.  The developer has offered to 
pay the City a one-time payment of $200,000 for the setback easement when permits 
for the vertical portion of the Arpeggio at Berkeley are issued. 
 
The Yovino-Young appraisal’s valuation of the proposed setback easement assumes 
that the 1,780 square foot setback easement would preclude or reduce the development 
potential over the remainder of the 35,121 square foot area above the proposed new 
City parking garage.  It also takes into consideration the additional construction costs 
related to potential structural modifications to the proposed garage in order to bear the 
load of any additional development above 67 feet, which would need to be set back 20 
feet. 
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The Rhoades appraisal, which indicated a value of $22,250, instead considers only the 
value of the 1,780 square foot setback easement, which is just five percent (5%) of the 
35,121 square foot parking garage roof area.  
 
After negotiations, SNK offered $200,000 upon issuance of a foundation permit. These 
offers represent a compromise between SNK’s appraisal and Yovino-Young’s appraisal.   
 
In order to determine whether this offer represents is an appropriate value, the City 
Council must consider the likelihood of developing a project at the Center Street Garage 
site that is higher than 67 feet. The 67-foot height is sufficient for a seven-story above-
grade parking garage with approximately 677 parking spaces. If the City has provided 
the setback easement, development above 67 feet would have to be set back 20 feet 
from the property line.  
 
City staff have been working with International Parking Design on several conceptual 
designs, with the 67 foot design being the tallest. Development above 67 feet for 
additional parking or other uses has not been seriously considered to date.  
Development above 67 feet is certainly feasible, but would introduce significant new 
considerations, such as height restrictions, open space requirements, additional lobby 
and elevator requirements, and structural design. 
 
For these reasons, staff recommends approval of the proposed setback and believes 
that the proposed one-time payment of $200,000 is reasonable. Staff recommend 
accepting  the one-time payment, rather that the multi-year payment offer, in order to 
avoid the administrative burden and uncertainly multi-year  payment collection.  
 
RATIONALE FOR RECOMMENDATION 
 
Usability of the air rights: The Yovino-Young appraisal assumed that, despite the fact 
that the proposed setback easement covers only 5% of the air rights above the garage, 
“regardless of the size… the actual effect of the easement is clearly equivalent to a 
limitation on any practical use of the air space over the 57 foot [sic. s/b 67] elevation for 
the entire garage structure”.  The Developer’s appraisal disagrees, and states that, “the 
City retains the rights to develop the Garage site to its highest and best use, including 
the right to develop 95% of the airspace above the existing and proposed Garage which 
is outside of the setback area”. Additionally, the Developer’s appraisal notes that the 
area to be encumbered by the setback easement could be used for “amenities, such as 
open space, that could benefit” any future development. 
 
Highest and Best Use: The Yovino-Young appraisal based its valuation largely on the 
value of additional floors of parking and the loss of parking that could theoretically be 
built in the area above 67 feet which would be subject to the setback easement, “7 
spaces x 6 (additional) floors (of parking), for a total of 42 spaces”. SNK’s appraisal 
argued against the feasibility of a new twelve story garage, and they retained Walker 
Parking Consultants to consider the potential to construct additional floors of parking 
above 67 feet. Walker “concluded that adding additional floors to the proposed 
replacement Garage would not be functionally feasible… due to increased circulation 
demands, increased elevator usage, ramp congestion, and difficulty getting parkers to 
drive up to the added floors”. 
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Overall Feasibility of Development in the Air Rights:  The Yovino-Young appraisal 
focused primarily on the concept of adding six additional floors of parking above 67 feet 
to establish value and, while it addressed the possibility of other uses, did not provide a 
detailed analysis of them. SNK’s appraisal also considered the feasibility of “adding 
floors for any alternative use (residential, office, retail/restaurant, etc.)”, and called into 
question the feasibility or cost effectiveness of such uses because they would “result in 
substantially greater development costs and exactions… which would diminish the 
functional utility of the Garage and increase costs to an uneconomic level”. SNK’s 
appraisal notes that while additional floors of parking would not trigger high-rise code 
requirements for the entire garage (due to the open garage exception), the addition of 
any other use (“residential, office, retail/restaurant”) above 75 feet, would require “the 
entire structure … to comply with high-rise building codes, including pressurized 
stairwells, vestibules at stairs and elevators, a fire control room, a generator room and 
emergency generator, secondary water storage, etc. Also, numerous parking spaces 
would be lost to accommodate the generator room, secondary water storage, fire 
control room, required exiting and related circulation, etc.” 
 
Added Structural Costs due to Setback Easement: The Yovino-Young appraisal 
considered the potential added structural costs to accommodate development above 67 
feet if that development had to be set back 20 feet, and concluded that additional 
support columns all the way to the foundation would be required in the new garage to 
permit development of the airspace above the new garage. International Parking 
Design, the City’s parking design consultants estimated that this would require adding 
seven support columns all the way to new foundation at an added cost of $300,000 and 
would require that approximately 42 stalls in the lower levels be reduced from Standard 
size to Compact to accommodate the additional columns. 
 
The Developer’s appraisal retained KPFF Consulting Engineers to analyze this cost. 
According to KPFF Consulting Engineers, adding any “floors would increase the loads 
disproportionately, in the range of 30% to 40%.  KPFF added that the subject is very 
close to the Hayward Fault and is subject to near source effects which would further 
impact structural design”.  The Developer’s appraisal concludes that such “hypothetical 
cost would never be incurred because adding floors to the Garage above 67 feet… is 
not functional or economically feasible and is not the highest and best use”.  
 
ALTERNATIVE ACTIONS CONSIDERED 
The City could continue to negotiate the price of the setback easement with the 
Developers or could refuse to provide a setback easement.   

CONTACT PERSON 
Phil Kamlarz, City Manager, 981-7000 
 

Attachments:  
1: Ordinance 

Exhibit A : Easement 
 



 

 

ORDINANCE NO.        - N.S. 
 
AUTHORIZING AND DIRECTING CITY MANAGER TO CONVEY EASEMENT (FIRE 
SEPARATION EASEMENT) ABOVE THE CENTER STREET GARAGE AT 2025 
CENTER STREET TO SNK CAPTEC, ARPEGGIO, LLC FOR  
 
BE IT ORDAINED by the Council of the City of Berkeley as follows: 
 
Section 1.   Conveyance of property authorized. 
 
The City Manager is hereby authorized to take all actions necessary to convey the Fire 
Separation Easement described in Exhibit A, to SNK Captec Arpeggio, LLC, a Delaware 
limited liability company, pursuant to the terms of said Fire Separation Easement.  
 
Section 2. Posting. 
 
Copies of this Bill shall be posted for two days prior to adoption in the glass case 
located near the walkway in front of Old City Hall, 2134 Martin Luther King Jr. Way. 
Within fifteen days of adoption, copies of this Ordinance shall be filed at each branch of 
the Berkeley Public Library and the title shall be published in a newspaper of general 
circulation. 
 
 
Approved as to form: 
 
 
 
__________________________ 
City Attorney 
 
 
 
 



 
































