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ACTION CALENDAR 
October 9, 2007 

To: Honorable Mayor and 
Members of the City Council 

From: Phil Kamlarz, City Manager 

Submitted by:  Dan Marks, Director, Planning and Development 

Subject: ZAB Appeal: 2008 Virginia Street 

RECOMMENDATION 
Adopt a Resolution affirming the ZAB decision to allow the construction of a 1,434 sq. ft. 
addition at 2008 Virginia Street by raising the existing structure approximately 6’ to 
create habitable space on the ground level, and by expanding the footprint of the 
building, thereby creating a two-story, west wing to the existing single-family residence. 

FISCAL IMPACTS OF RECOMMENDATION 
None. 

CURRENT SITUATION AND ITS EFFECTS 
On June 28, 2007, the ZAB approved an Administrative Use Permit to construct a 1, 
434 sq. ft. addition by raising the existing structure approximately 6’ to create a 
habitable floor level and by adding a two-story, west wing to the building. Notice of the 
ZAB’s Decision was mailed July 3, 2007. On July 17, 2007 Hallie Frazer of 1711-B 
Milvia Street appealed the ZAB’s decision.  

BACKGROUND 
The proposed project is located on the south side of Virginia Street between Milvia and 
Shattuck, directly across from the Arts Magnet School. The subject property is a flag lot, 
surrounded by other parcels, with the driveway as the only street frontage. The subject 
area of the proposed addition abuts three adjacent rear yards, one to the south, one to 
the west, and one to the north. The properties to the north and west are non-conforming 
for lot coverage and setbacks, and the buildings on those abutting properties are both 
very close to their rear property lines. The abutting neighbors to the south, to the west, 
and to the north, appealed the Zoning Officer’s decision to approve the project because 
they felt the project would represent an unreasonable impact to their light, air, privacy, 
and general welfare.   

The original application proposed a 6’ vertical extension of the existing house and a 
long and narrow two-story west wing addition that conformed to the required 15’ front 
and rear yard setbacks and the required 4’ setback. The original design had a very 
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close building separation between the western façade of the proposed addition and the 
abutting house to the west. The original design also posed some impacts to the light of 
the abutting neighbor to the north. The two appellants to the south of the subject 
property commented that the addition would be detrimental to their privacy and open 
space. After many months of mediation and compromise between the applicant and the 
appellants, a modified plan set was submitted to the Planning Department (See Exhibit 
B). The modified plans include the 6’ vertical extension of the existing building mass as 
proposed in the original application, but changes the position of the proposed west wing 
building mass by rotating the mass 90 degrees and continuing the non-conforming north 
and south walls of the existing building. These modifications increase the building 
separation between the addition and the neighbor to the west, retain more open space 
between the addition and the neighbors to the south, and reduce the shadow impacts to 
the neighbor to the north.  The applicant and appellants generally agree that the 
modified plan are superior and would decrease the impacts to air, light and general 
welfare; however the appellants still have concerns regarding privacy and possible 
future expansion.  The applicant and appellants reached an agreement that in the future 
the applicant would notify neighbors before expanding the western deck and would 
apply for a Use Permit even though the City does not require it. Staff informed the 
applicants that Use Permit Conditions bind all current and future owners for the life of 
the project; the applicant decided to withdraw his request to include these restrictions 
within this Use Permit.  

On June 28, 2007 the ZAB reviewed the modified plans and approved the project. The 
ZAB did not include Conditions of Approval that the appellants had requested 
(described above), for two reasons: 1) any future deck that would meet the required 
setbacks, lot coverage and 14’ height limit would be allowed by right, and thus would 
not require a Use Permit and neighbor notification; and 2) any new deck, architectural 
feature or expansion of the building above 14’ in height would require a new 
Administrative Use Permit  and discretionary action by planning staff which requires 
notification of neighbors. Staff recommended that the ZAB not include these procedures 
as Conditions of Approval because: 1) such a condition would be very hard to track and 
enforce due to the City’s current land use policies and procedures for approving 
ministerial projects, and 2) requiring a Use Permit for a project that would otherwise be 
allowed by right would be implementing legislation through a condition of approval. 

RATIONALE FOR RECOMMENDATION 
The Zoning Adjustments Board reviewed the project on June 28, 2007, and determined 
that the proposed addition would not unreasonably impact abutting neighbors light, air, 
or general welfare. The appellants have raised the following points (staff’s responses 
follow each point): 

Issue: “The evidence does not support the findings”.  
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Response: The ZAB determined that the modified proposal would not be detrimental 
to the light, air, or general welfare of the surrounding neighbors. The ZAB 
assessed 1) shadow studies to analyze impacts to light access:  2) 
building separation and the location and articulation of the proposed 
building mass for impacts to air; and 3) the location and placement of 
windows and decks for impacts to general welfare and privacy. 
Furthermore, compatibility with the scale and character of surrounding 
development is one of the key issues that ZAB considers in making its 
recommendations. The ZAB found that the project would not have an 
unreasonable impact to light, air, or general welfare of the surrounding 
neighbors and that the mass and scale is consisting with surrounding 
development. ZAB member Bob Allan stated that he thought the 
appellants were over-reaching for concessions in their appeal and 
commented that the applicants had made significant attempts to 
compromise with the neighbors.. The ZAB generally agreed that the 
modified plans would reduce the impacts to abutting neighbors and 
recommended approval of the modified project with a favorable 6-2-1 vote.  

Issue: “The findings do not support the decision”. 

Response: The ZAB made the decision to approve the project based on their findings 
that the project would not unreasonably impact light, air or general welfare 
for the surrounding neighbors. The Zoning Ordinance allows issuance of a 
permit if the findings are made. The ZAB concluded that although the 
proposed development would be larger than most single-family dwellings 
in the neighborhood, and lies on a parcel smaller than most in the 
neighborhood, the project should be approved since it would be consistent 
with the surrounding pattern of development and would not be detrimental 
to the air light, views, or general welfare of abutting neighbors or the 
neighborhood.  

Based on the shadow studies, the ZAB made findings supporting staff’s 
determination that the new building mass would not unreasonably impact 
light. The ZAB also generally agreed that the appellants are not entitled to 
reserve the adjacent property as open space where the applicant was 
proposing their addition, and that the appellant’s existing non-conforming 
yards and non-conforming setbacks were a significant factor in the 
anticipated impacts of the proposed development. The ZAB’s findings in 
regards to light, air, and general welfare did support the decision to 
approve the modified project.  

Issue:  “Acting as it did, the ZAB acted without and in excess of its jurisdiction”.  

Response: It is the ZAB’s purpose to evaluate Use Permit applications for both 
benefits and impacts, and to make decisions that, in its  judgment, best 
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serve the public good (Section 23B.04.020). In this case the ZAB held a 
public hearing for the proposed project and determined that the project 
would not unreasonably impact light, air or general welfare for the 
surrounding neighbors. Thus the ZAB decided to approve the modified 
project which is well within their jurisdiction as the Zoning Adjustments 
Board.  

ALTERNATIVE ACTIONS CONSIDERED 
Pursuant to BMC Section 23B.32.060, the Council may take one of the following actions 
on appeals of ZAB decisions: 

1. Affirm ZAB Decision: If the Council determines that the facts ascertainable from 
the record prepared by the Zoning Officer do not warrant further hearing, the 
Council shall affirm the decision of the ZAB and dismiss the appeal, in which 
case the application is approved. 

2. Set for Public Hearing: If the Council determines that the facts ascertainable from 
the record prepared by the Zoning Officer warrant further hearing, the Council 
shall set the matter for a public hearing. 

3. Remand to ZAB: If the Council determines that the facts ascertainable from the 
record prepared by the Zoning Officer warrant reconsideration of the application 
by the ZAB, or if the applicant has submitted revisions to the application, the 
Council shall remand the matter to the ZAB to reconsider the application, in 
which case it shall specify whether or not the ZAB shall hold a new public 
hearing, and shall identify those issues which the ZAB is directed to reconsider. 
(Council must specify issues that the ZAB is directed to investigate and 
reconsider. A new decision may be appealed in the normal manner unless 
otherwise directed by Council. If 60 days pass, and the ZAB has made no 
subsequent decision, then the original decision and the original appeal of that 
decision shall be placed back on the Council agenda in the same manner as a 
new decision and appeal.) 

Action Deadlines: 

1. Date appeals first appeared on Council agenda: October 9, 2007 

2. If none of the three actions shown above is taken by November 8, 2007 (30 days 
from the date the appeal first appears on the agenda), the decision of the ZAB is 
deemed affirmed. 

3. A public hearing must commence within 60 days of the date the vote to hold a 
hearing is taken. 
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CONTACT PERSON 
Debra Sanderson, Land Use Planning Manager, Planning Department, 981-7417 

Attachments:  
1: Resolution 

Exhibit A: Findings and Conditions of Approval 
Exhibit B: Approved Plans 

2: Appeal Letter 
3: Index to Administrative Record 
4: Administrative Record. 



 

 

 
RESOLUTION No.#####N.S. 

 
AFFIRIMING THE DECISION OF THE ZONING ADJUSTMENTS BOARD TO 
APPROVE ADMINISTRATIVE USE PERMIT No 06-20000113 FOR THE PROJECT 
LOCATED AT 2008 VIRGINIA STREET AND DISMISSING THE APPEAL 
 
WHEREAS, on July 26, 2006 Lorin Hill filed for an Administrative Use Permit to allow 
the construction of a 1,434 sq. ft. addition by raising the existing structure approximately 
6’ to create habitable space on the ground level, and by expanding the footprint of the 
building thereby creating a two-story, west wing appendage to the building; and 
 
WHEREAS, on June 28, 2007 the Zoning Adjustments Board approved the project; and 
 
WHEREAS, on July 3, 2007 notice of the Zoning Adjustments Board’s decision was 
issued; and 
 
WHEREAS, on July 17, 2007, Hallie Frazer of 1711-B Milvia Street appealed the 
decision to the City Council; and 
 
WHEREAS, attached hereto are the findings and conditions of approval applicable to 
this permit (Exhibit A) that are included by reference as though fully incorporated herein; 
and 
 
WHEREAS, attached hereto is a reduced copy of the approved plan (dated June 13, 2007 
and marked as Exhibit B) that is included by reference as though fully incorporated herein; 
and 
 
WHEREAS, the Council has considered the record of the proceedings before the Zoning 
Adjustments Board; the recent Staff reports and correspondence presented to the City 
Council, and, in the opinion of this Council, the facts stated in, or ascertainable from this 
information, warrant affirming the decision of the Zoning Adjustments Board to approve the 
subject Administrative Use Permit, and dismissing the appeal. 
 
NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley hereby 
affirms the decision of the Zoning Adjustments Board to approve Administrative Use 
Permit No. 06-20000113 for the project located at 2008 Virginia Street based on the 
findings, and subject to the conditions of approval contained in Exhibits A and B, and 
dismisses the appeal. 
 
Exhibits  
A: Findings and Conditions of Approval 
B: Approved Plan 
 



























 
Attachment 4 

 
 
 
 
 

 
 
Attachment 4 to this report, ZAB appeal 2008 Virginia 
Street is on file and available for review at the City 
Clerk Department, or can be accessed from the City 
Council Website.  
 
 

 
 

City Clerk Department 
2180 Milvia Street 
Berkeley, CA 94704 
(510) 981-6900 
 
or from:  
 
The City of Berkeley, City Council’s Web site 
http://www.ci.berkeley.ca.us/citycouncil/ 



 




