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ACTION CALENDAR 
October 23, 2007 

To: Honorable Mayor and Members of the City Council 
From: Phil Kamlarz, City Manager 

Submitted by:  Dan Marks, Director, Planning and Development  

Subject: ZAB Appeal: 1365 Summit Road  

RECOMMENDATION 
Adopt a Resolution affirming the decision of the Zoning Adjustments Board to approve 
Use Permit No. 06-10000105 for the demolition of the existing home at 1365 Summit 
Road and to permit its replacement with a new single-family residence. 

SUMMARY   
Rena Rickles, attorney for neighbor Robin Gal (owner of 1363 Summit Road), has filed 
an appeal of the Zoning Adjustments Board (ZAB) decision to approve Use Permit No. 
06-10000105 to allow the demolition of the existing home and permit the construction of 
a new single family home at 1365 Summit Road.  The appellant primarily raises 
concerns regarding the loss of sunlight and views.  The appellant also states that the 
applicant and ZAB failed to adequately consider the design changes suggested by her 
consulting architect, Carol Shen. 

The ZAB staff report evaluated the project’s effects on sunlight and views.  During its 
hearing, the ZAB studied plans, photo representations of view impacts, shadow studies, 
and an architectural model.  The ZAB also considered the following design changes 
suggested by the appellant: a)moving the home 12-13 feet east, b) eliminating the 
upstairs reading room, and c) adding more articulation to the north side of the building.  
The ZAB concluded that proposed project did not result in detriment to adjacent 
properties, and also that the changes requested by the appellant were not warranted.  
The ZAB approved the project and made the required findings that it complies with the 
Zoning Ordinance and is consistent with the purposes of the R-1 Single Family District 
and the Hillside Overlay District, and that the project gives reasonable protection to 
views and sunlight on adjacent properties.  

Staff recommends that the City Council deny the appeal and affirm the ZAB’s decision 
to approve the project. 

FISCAL IMPACTS OF RECOMMENDATION 
None. 
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EXISTING SETTING AND PROPOSED PROJECT 
The project site is located in the Berkeley View Terrace subdivision at the top of the 
Berkeley Hills, adjacent to Tilden Park.  The project site and the two adjacent homes 
(1363 & 1375 Summit) are accessed via a dead-end 15 foot wide right-of-way easement 
on the uphill portion of their lots that leads to an EBMUD water tank.  Due to their 
location atop the Berkeley Hills, the homes have expansive views of the San Francisco 
Bay, and enjoy the open space of Tilden Park to the east. 

 
The 6,327 square foot lot contains an existing 1,575 square foot single story home that 
steps down the lot.  The home was built in 1967.  A carport and paved parking area are 
located in the front yard that faces the easement adjacent to Tilden Park.  The home 
also has an interior courtyard.  No significant trees are located on the property.  
Wooden story poles and ropes outlining the proposed home have been installed on the 
existing house and lot. 

The applicant is proposing to demolish the existing home and replace it with a three 
story, 3,152 square foot home that steps down the lot.  The new home would be 
designed with an eight foot setback on the north side (adjacent to 1363 Summit) and a 
four foot setback on the south side (adjacent to 1375 Summit).  The home would have a 
20 foot front yard setback.  A landscaped courtyard is proposed for the front yard, 
adjacent to the access easement and the proposed driveway that leads to a one car 
garage.  Similar to the home it would replace, the new home includes a south-facing 
interior courtyard.  Living space on the main level wraps around the courtyard.  The 
upper floor of the home, located on the east side of the lot, is planned as a master suite.  
The lower floor of the house includes three rooms and a generous deck on the western 
portion of the building footprint.   

Project Chronology 
 

Date Action 
8/18/06 Use Permit Application submitted 
11/22/06 Application deemed complete 
2/23/07 Landmark Application filed by appellant 
6/7/07 LPC hearing1 

Landmark Applications denied 
6/28/07 Public hearing notices mailed/posted 
7/12/07 ZAB hearing & approval 
7/31/07 Appeal of ZAB approval filed 

1Note: Adjacent Neighbors (Robin Gal and Irwin & Annette Shapiro) filed three landmark 
applications to prevent the project: 1) Landmark status for 1365 Summit Road; 2) 
Landmark status for 1375 Summit Road; 3) Historic District comprised of 1363, 1365, and 
1375 Summit Road.  All three applications were denied by LPC on June 7, 2007.   
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RATIONALE FOR RECOMMENDATION 
In her appeal letter, Ms. Rickles primarily focuses on the project’s effect on the existing 
sunlight and views enjoyed by the Gal residence.  The appellant also states that the 
applicant and ZAB failed to adequately consider the design changes suggested by Ms. 
Gal’s architect, Carol Shen, prior to ZAB’s action.  Each of the key points is restated 
below, followed by staff’s responses. 

1. Analysis, findings, and ZAB’s jurisdiction.  “This appeal is made on the following 
general grounds: 

• The evidence does not support the findings; 
• Findings do not support the decision; and  
• Acting as it did, the ZAB acted without and in excess of its jurisdiction.” 
 

Staff Response:  The staff report evaluated the potential view and shading impacts 
on neighboring properties, including the Gal residence.  Staff visited the properties 
several times and toured the interior of the neighboring homes.  ZAB members 
visited the site and spoke with the appellant and applicant during the public hearing.  
In addition, ZAB members studied the model of the proposed building as well as 
exhibits and photos provided by both parties.  ZAB members also discussed the 
proposed changes suggested by Carol Shen, the appellant’s consulting architect, 
and considered whether such changes were warranted to address any detrimental 
impacts.  After reviewing the evidence in light of the City’s regulations and policies, 
the Board concluded that no changes were warranted and adopted the required 
findings that the project would not be detrimental to surrounding properties.  ZAB’s 
adopted findings include the following non-detriment finding required by 23B.32.040: 

     Pursuant to Berkeley Municipal Code Section 23B.32.040, the Zoning 
Adjustments Board finds that the proposed demolition of the existing 
1,575 square foot single story single family home, and replacement 
with a three story, 3,152 square foot single family home, under the 
circumstances of the particular case existing at the time at which the 
application is granted, will not be detrimental to the health, safety, 
peace, morals, comfort, or general welfare of persons residing or 
working in the area or neighborhood of such proposed use or be 
detrimental or injurious to property and improvements of the adjacent 
properties, the surrounding area or neighborhood, or to the general 
welfare of the City, for the following reasons: 

 
A. The project is consistent with the purposes of the R-1 Single Family 

Residential District in that the project maintains the low density, 
single family residential pattern of development in the hillside area, 
and it protects adjacent properties from the unreasonable 
obstruction of light and air by proposing only 26% lot coverage, a 
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greater than required 8 foot setback on the north side of the 
property, and appropriate, terraced massing.    

 
B. The project is consistent with the purposes of the Hillside (H) 

Overlay District in that it protects the character of the hillside 
neighborhood and its immediate environs, including Tilden Park to 
the east, and it gives reasonable protection to the primary views of 
neighboring properties through the appropriate massing of the new 
home.  Furthermore, the project does not require modifications to 
yard or height requirements due to its topography.   

 
C. The adjacent homes at 1363 and 1375 would continue to enjoy 

expansive views of the bay area.  Their primary views to the west of 
San Francisco, the Golden Gate, and the Marin Headlands would 
not be substantially affected by the proposed home, due to its 
location between these existing residences, its difference in 
elevation, and the proposed massing. 

 
D. Sunlight access would not be significantly reduced for neighboring 

properties.  The southerly windows of the home to the north at 1363 
Summit Road, which provide sunlight to a home office, kitchen and 
dining room, would be shaded in the morning hours of the winter.  
Because the home is primarily built on a long north-south axis, its 
primary glazing is along the west side which also provides light to 
the dining room, living room, and family room.  

 
E. The geotechnical report has shown that the proposed home site is 

underlain at a shallow depth by dense bedrock and thus the project 
would not be vulnerable to seismic induced landsliding. 

 
2. Loss of Fall and Winter morning sun.  “Even without architect drawings, the ZAB 

should have found that the loss of fall and winter morning sun constituted a 
detriment . . .” ; “Loss of south light and morning sun in the fall and winter IS an 
unreasonable detriment when reasonable, minor design changes can mitigate 
that detriment.” 

Staff Response:  Shadows created by the proposed home would fall on the kitchen 
and dining room windows at the south end of the Gal home during mornings in the 
winter.  Ms. Gal’s south yard is a terraced grassy area that does not appear to 
receive much use, while the easterly patio off the home office/kitchen appears to be 
used as the primary outdoor space. The shadow studies indicate that during the 
winter months, shadows from the project would only be cast into the southernmost 
windows (kitchen and dining room) during the morning hours.  Bedrooms, including 
the master bedroom on the upper story, would not be affected by shadows from the 
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project.  The shading impacts of the project are minimal because of the large 
separation between the two homes, which would have a minimum separation of at 
least 20 feet at the closest point.  This is a much greater separation than most 
neighboring homes in Berkeley.  Further, the project would cause very little shading 
to the easterly patio area.  As a matter of policy, shading impacts to outdoor areas 
are not normally considered detrimental by the City.  Because only the kitchen and 
dining room windows on the south elevation would be shaded for less than half the 
day during the winter months when shadows are longest, ZAB did not consider the 
shadow impacts significant.   

3. Loss of southerly views.  “Failure to consider complete loss of views from kitchen 
and dining rooms”; “Staff and some ZAB member erroneously conflated view and 
solar access into a single detriment determining that if western views are 
maintained, the loss of southern sunlight does not constitute unreasonable 
detriment.  True, this building does not impact Robin Gal’s bay views.” 

Staff Response: Due to the location of the project site, only views from 1363 and 
1375 Summit are affected by the project.  Staff met with Robin Gal, Rena Rickles, 
and Carol Shen on March 6, 2007 to discuss the project’s effect on views and 
shadows.  At that time the party toured the interiors of both 1363 and 1375 Summit 
Road.   
 
The home at 1363 Summit is designed along a north-south axis that has expansive 
views of the San Francisco Bay from its primary living space on the main floor level 
(family/dining room, living room).  The kitchen and dining room are located on the 
southern side of the home, while the home office is located on the east-facing side of 
the home.  The kitchen and dining room windows on the main level have views of 
the existing home at 1365 Summit (due that home’s higher elevation) and to trees 
and homes in the neighborhood.   
 
The massing of the proposed home has been designed to be sensitive to the views 
of the adjacent properties while still taking advantage of the expansive views 
afforded by the site’s topography.  While the adjacent homes would lose a portion of 
their secondary views to the north (in the case of 1375 Summit) and south (in the 
case of 1363 Summit) their primary views of San Francisco, the Golden Gate, and 
the Marin Headlands would not be substantially affected.  The large (20-30 foot) 
separation between 1365 and 1363 Summit will preserve some portion of the views 
to the southwest through Ms. Gal’s southerly windows. Based on this evidence, the 
ZAB concluded the potential loss of these secondary views is not considered 
unreasonable.   

 
4. Neighbor opposition vs. support.  “Every impacted neighbor opposed this 

demolition and new building.”   
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Staff Response:  The only neighbors potentially affected by this project are the 
owners of the adjacent homes to the north (1363 Summit, Robin Gal), and the south 
(1375 Summit, Irwin and Annette Shapiro).  These neighbors are strongly opposed 
to the project.  There has been no significant opposition from other neighbors.  Prior 
to submittal of the Use Permit application to the City, the applicant participated in 
mediation sponsored by East Bay Community Mediation with these neighbors over a 
four month period in 2006, but was unable to reach a resolution.  At the Landmarks 
Preservation Commission hearing on June 7, 2007, many other neighbors in the 
vicinity of the project spoke out against the proposed landmark application and 
indicated their support for the applicant and the proposed project.   

5.  Reasonable design changes to reduce detriment.  “Reasonable design changes 
that could reduce appellant’s detriment, because of applicant’s and her agents’ 
behavior and willingness to consider “other design alternatives. . .that might 
usefully serve both our clients’ interests” (quote from applicant’s architect), were 
not presented to nor adequately considered by the ZAB.” 

Staff Response:  After evaluating the project and considering testimony at the 
hearing, ZAB concluded that the project did not result in detrimental impacts to the 
adjacent properties.  As such, the ZAB did not feel that any design changes 
(discussed in detail below) were necessary to reduce the detrimental effects that are 
perceived by the appellant.  As stated above, the applicant and her neighbors spent 
several months in mediation discussing potential design changes prior to submittal 
of the proposed design to the City.  It was not until the week of the hearing that the 
appellants suggested a number of significant design changes to the applicant.   

The changes requested by Ms. Gal’s consulting architect, Carol Shen, prior to the 
ZAB meeting are addressed below.  The ZAB considered each of these changes 
and their effects prior to approving the project.  Concerns expressed by the 
applicant’s architect follow each proposed change. 

Change 1: Move the proposed home 12-13 feet east. 

Impacts of appellant’s proposed change: 

• Moving the home 12-13 feet east would require an Administrative 
Use Permit to encroach into the required 20-foot front yard setback.  
The proposed design currently complies with all the City’s 
development standards. 

• The proposed front yard landscaped garden, an amenity desired by 
the applicant, would be significantly reduced in size (by 37%).   

• The driveway in front of the garage would only be seven feet deep- 
not enough to accommodate extra parking.  The property is served 
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by a narrow driveway, so providing parking spaces in the driveway 
is important. 

• Moving the building east would require substantially more 
excavation of the slope (resulting in greater structural costs) or 
raising the building 2.75 feet, reducing northward views from the 
Shapiro residence. 
 

Change 2: Eliminate the upstairs reading room. 

Impacts of appellant’s proposed change: The reading room is the westernmost 
room on the upper floor; it is set back 16 feet east of the westernmost wall of 
the main and lower floors in order to minimize the home’s impact on its 
neighbors’ views and sunlight.  The upper floor is designed as a master suite, 
and has substantially less floor area than the main floor.  Elimination of the 
reading room would substantially reduce the quality of the upper floor/master 
suite, as it is a special amenity designed to take advantage of the great views 
afforded by the site.   

Change 3: Provide more “in-and-out” to the north elevation and prevent 
windows on north elevation from looking down on 1363 Summit and impacting 
privacy. 

Impacts of appellant’s proposed change:   

• The privacy concern can be addressed through the use of translucent 
glass that allows light but obscures views. 

• The north-south dimensions of rooms cannot be reduced.  However, 
articulation in the building plane can be introduced to the north elevation if 
Ms. Gal were willing to allow the north elevation of the building wall to 
encroach 1-2 feet into the 8-foot setback on the north side of 1365 
Summit.  The eight foot setback along the north property line of the project 
site is mandated by an easement controlled by Ms. Gal; it was a condition 
of her prior sale of the property to the applicant. 

6.  Preventing ZAB’s full consideration of options.  Applicant’s deliberate 
‘sandbagging’ of Ms. Gal’s architect, misleading appellant about a potential 
compromise, thereby preventing consideration of other reasonable alternatives, 
by stating, in writing, that a solution could be worked out. 

Staff Response: The appellant’s suggested changes were a very late attempt at a 
compromise in a situation that had seen previous attempts at mediation fail.  As 
stated above, the applicant considered the proposed changes and decided to reject 
them.  ZAB also considered the proposed changes and determined that they were 
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unwarranted because the Board concluded that the project did not result in 
detrimental impacts.   

CONCLUSION: After careful consideration of the evidence, ZAB concluded that the 
project did not result in any unreasonable detrimental impacts.  ZAB also carefully 
considered the changes requested by the appellant and concluded that such changes 
were not desired by the applicant, and they were unreasonable and unnecessary.  
Therefore, ZAB approved the project as proposed by the applicant.  Staff recommends 
that the Council deny the appeal and uphold ZAB’s approval of Use Permit No. 06-
100000105. 

ALTERNATIVE ACTIONS CONSIDERED 
Pursuant to BMC Section 23B.32.060, the Council may take one of the following actions 
on appeals of ZAB decisions: 

1. Affirm ZAB Decision: If the Council determines that the facts ascertainable from 
the record prepared by the Zoning Officer do not warrant further hearing, the 
Council shall affirm the decision of the ZAB and dismiss the appeal, in which 
case the application is approved. 

2. Set for Public Hearing: If the Council determines that the facts ascertainable from 
the record prepared by the Zoning Officer warrant further hearing, the Council 
shall set the matter for a public hearing. 

3. Remand to ZAB: If the Council determines that the facts ascertainable from the 
record prepared by the Zoning Officer warrant reconsideration of the application 
by the ZAB, or if the applicant has submitted revisions to the application, the 
Council shall remand the matter to the ZAB to reconsider the application, in 
which case it shall specify whether or not the ZAB shall hold a new public 
hearing, and shall identify those issues which the ZAB is directed to reconsider. 
(Council must specify issues that the ZAB is directed to investigate and 
reconsider. A new decision may be appealed in the normal manner unless 
otherwise directed by Council. If 60 days pass, and the ZAB has made no 
subsequent decision, then the original decision and the original appeal of that 
decision shall be placed back on the Council agenda in the same manner as a 
new decision and appeal.) 

 
Action Deadlines: 
1. Date appeal first appeared on Council agenda: October 23, 2007. 
 
2. If none of the three actions shown above is taken by November 22, 2007 (30 

days from the date appeal first appeared on the agenda), the decision of the ZAB 
is deemed affirmed. 

 
3. A public hearing must commence within 60 days of the date the vote to hold a 

hearing is taken. 
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CONTACT PERSON 
Debra Sanderson, Acting Land Use Planning Manager, 981-7410 
 

Attachments:  
1: Resolution 

Exhibit A: Findings and Conditions 
Exhibit B: Project Plans 

2: Notice of Appeal 
3: Administrative Record Index 
4: Administrative Record 



 

 

RESOLUTION NO. ##,###-N.S. 
 

AFFIRMING THE DECISION OF THE ZONING ADJUSTMENTS BOARD TO ADOPT 
THE MITIGATED NEGATIVE DECLARATION AND APPROVE USE PERMIT NO. 06-
10000105 FOR THE DEMOLITION OF THE EXISTING HOME AT 1365 SUMMIT 
ROAD AND TO PERMIT ITS REPLACEMENT WITH A NEW SINGLE FAMILY 
RESIDENCE 
 
WHEREAS, on August 18, 2006, the applicant and property owner, Charlotte Von Der 
Hude, submitted a Use Permit application to demolish the existing home and construct 
a new residence on the property; and   

WHEREAS, on November 22, 2006, the application was deemed complete for 
processing; and   

WHEREAS, on February 23, 2007, the applicant’s neighbor, Robin Gal, submitted a 
Landmark Application to designate 1365 Summit Road as a City of Berkeley Landmark.  
Two additional applications were subsequently submitted involving other neighboring 
properties and the subject property: 1) application by owners Irwin and Annette Shapiro 
for Landmark status for 1375 Summit Road; and 2) application by the Shapiros and Ms. 
Gal to designate an Historic District comprised of 1363, 1365, and 1375 Summit Road; 
and 

WHEREAS, on June 7, 2007, the Landmarks Preservation Commission (LPC) held a 
public hearing on the landmark applications for 1365 and 1375 and the Historic District 
application for the three properties.  The LPC voted 6-0-2-1 not to designate 1365 
Summit Road as a Landmark.  The LPC also voted to deny landmark status to 1375 
Summit Road (8-0-0-1) and to deny the creation of a historic district comprised of 1363, 
1365, and 1375 Summit Road; and   

WHEREAS, on July 12, 2007, the Zoning Adjustments Board held a public hearing to 
consider the Use Permit for the proposed demolition and replacement with a new home.  
After receiving testimony from speakers, including the applicant, the appellant, their 
representatives, and several neighbors, the ZAB made the required findings and 
approved Use Permit No. 06-10000105; and 
 
WHEREAS, attached hereto are the findings and conditions of approval applicable to 
this permit (Exhibit A) that are included by reference as though fully incorporated herein; 
and 
 
WHEREAS, attached hereto is a reduced copy of the approved plans (Exhibit B) that 
are included by reference as though fully incorporated herein. 
 
NOW THEREFORE, BE IT RESOLVED that the Council of the City of Berkeley hereby 
AFFIRMS the decision of the Zoning Adjustments Board to approve Use Permit No. 06-
10000105 based on the findings, and subject to the conditions of approval and plans 
contained in Exhibits A and B, and DISMISSES the appeal. 








































