
 

ORDINANCE NO. 7,009–N.S. 
 
AMENDING THE BERKELEY MUNICIPAL CODE, SECTION 12.70.010, LEGISLATIVE 
FINDINGS, SECTION 12.70.020, DEFINITIONS, 12.70.030, LOCATIONS WHERE 
SMOKING IS PROHIBITED, AND SECTION 12.70.120, ENFORCEMENT, 
EXPANDING THE LOCATIONS AT WHICH SMOKING IS PROHIBITED AND 
CLARIFYING ENFORCEMENT RESPONSIBILITIES 

 
BE IT ORDAINED by the Council of the City of Berkeley as follow: 
 

Section 1. That Berkeley Municipal Code Section 12.70.010 is hereby amended to 
read as follows: 

Section 12.70.010 Legislative findings. 
 The City Council does hereby find that: 
 Numerous studies have found that tobacco smoke is a major contributor to 

indoor air pollution, and that breathing secondhand smoke is a cause of disease, 
including lung cancer, in nonsmokers. At special risk are elderly people, individuals with 
cardiovascular disease, and individuals with impaired respiratory function, including 
asthmatics and those with obstructive airway disease; and 

 Health hazards induced by breathing secondhand smoke include lung cancer, 
heart disease, respiratory infection, decreased respiratory function, broncho-
constriction, and broncho-spasm. 

 Accordingly, the City Council finds and declares that the purposes of this chapter 
are (1) to protect the public health and welfare by prohibiting smoking in public places, 
places of employment, and specially designated public play areas where small children 
are at risk of choking on or ingesting cigarette butts and other toxic tobacco litter, (2) to 
guarantee the right of nonsmokers to breathe smoke-free air, and to recognize that the 
need to breathe smoke-free air shall have priority over the desire to smoke, and (3) to 
promote self-enforcement through educational outreach regarding smoking prohibitions. 

 
Section 2. That Berkeley Municipal Code Section 12.70.020 is hereby amended to 

read as follows: 
 

Section 12.70.020 Definitions. 
 A. "Bar" means any area or a room utilized primarily for the sale of alcoholic 
beverages for consumption by patrons on the premises and in which the serving of food 
and the provision of entertainment is merely incidental to the sale of alcoholic 
beverages. Although a restaurant may contain a bar, the term bar shall not include a 
restaurant or any dining area. Although a nightclub may contain a bar, the term bar shall 
not include a place of entertainment commonly known as a nightclub irrespective of the 
fact that payment for entertainment may be made through the purchase of alcoholic 
beverages. 

B. "Business" means a sole proprietorship, partnership, joint venture, corporation or 
other business entity formed for profit-making purposes, including retail establishments 
where goods or services are sold as well as professional corporations and other entities 
where legal, medical, dental, engineering, architectural or other professional services 
are delivered. 
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C. “Commercial Area Sidewalk” means all sidewalks on:  (1) Shattuck Avenue 
between Rose Street and Dwight Way; (2) Telegraph Avenue between Bancroft Way 
and Parker Street; (3) College Avenue between Russell Street and Webster Street; (4) 
Solano Avenue between The Alameda and Tulare Avenue, (5) 4th Street between 
Virginia Street and Addison Street; (6) Bancroft Way between College Avenue and 
Shattuck Avenue; (7) San Pablo Avenue between Channing Way and Parker Street; 
(8) Adeline Street between Fairview Street and 62nd Street; (9) Euclid Avenue between 
Hearst Avenue and Ridge Road; (10) Gilman Street between San Pablo Avenue and 
4th Street; and (11) 10th Street between Gilman Street and Camelia Street, (12) 
University Avenue between Oxford Street and 4th Street, (13) Addison Street between 
Oxford Street and Martin Luther King, Jr. Way, (14) Center Street between Oxford 
Street and Martin Luther King, Jr. Way , (15) Allston Way between Oxford Street and 
Martin Luther King, Jr. Way , and (16) Kittredge Street between Oxford Street and 
Milvia Street. 

D. "Contract employee" means any person who performs work for a business or 
non-profit entity, but who is paid by an agency which contracts with said business or 
non-profit entity to supply such workers. 

E. "Dining area" means an enclosed area containing a counter or table upon which 
meals are served. 

 F. "Employee" means any person who is employed by any employer in the 
consideration for direct or indirect monetary wages or profit, and any person who 
volunteers his or her services for a non-profit entity. Employees include those 
employed full-time, part-time, temporary or contracted for from a third party. 

 G. "Employer" means any person, partnership, corporation, including a municipal 
corporation, business entity or non-profit entity, who employs the services of one or 
more individual persons. 

 H. "Enclosed" means all space between a floor and ceiling which is enclosed on all 
sides by solid walls or windows (exclusive of door or passage ways) which extend from 
the floor to the ceiling, including all space therein screened by partitions which do not 
extend to the ceiling or are not solid, office landscaping or similar structures. 
 I. “Health care facility” means all public and private health care facilities, including, 
but not limited to, hospitals, health clinics, mental health clinics, physician’s offices, and 
dentist’s offices. 

J. "Motion picture theater" means any theater engaged in the business of exhibiting 
motion pictures. 

 K. "Non-profit entity" means any corporation, unincorporated association or other 
entity created for charitable, philanthropic, educational, character building, political 
social or other similar purposes, the net proceeds of which are committed to the portion 
of objects or purposes of the organization and not for private gain. 

L. "Open to the public" means available for use by or accessible to the general 
public during the normal course of business conducted by either private or public 
entities.   

 M. "Place of employment" means any area under the control of a public or private 
employer which employees normally frequent during the course of employment, 
including, but not limited to, conference and class rooms, employee cafeterias, 
employee lounges and restrooms, hallways, and work areas. A private residence is not 
a place of employment unless it is used as a childcare or health care facility. 
 N. "Public place" means any enclosed or designated outdoor areas in Section 
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12.70.030 to which the public is invited or in which the public is permitted, including but 
not limited to: 
 1. Banks. 
 2. Educational facilities. 
 3. Health care facilities. 
 4. Public transportation facilities. 
 5. Reception areas. 
 6. Restaurants. 
 7. Retail stores. 
 8. Retail service establishments. 
 9. Retail food production and marketing establishments. 
 10. Waiting rooms. 

11. A private residence is not a public place unless used as a licensed childcare, 
licensed adult care or health care facility. 
O. "Recreational Area" means any outdoor area, owned or operated by the City of 

Berkeley, open to the general public for recreational purposes, regardless of any fee or 
age requirement, including, but not limited to: parklands, including portions of parks, 
such as picnic areas, tot play areas, playgrounds, or sports fields, walking paths, 
gardens, hiking trails, bike paths, athletic fields, skateboard parks and amusement 
parks; 
 P. "Restaurant" means any coffee shop, cafeteria, short order cafe, luncheonette, 
tavern, cocktail lounge, sandwich stand, soda fountain, private and public school 
cafeteria or catering establishment, and any other eating establishment, organization, 
club (including veterans club), boardinghouse, guest house or political subdivision, the 
primary function of which is to give, sell or offer for sale, food to the public, guests, 
patrons, or employees, as well as kitchens in which food is prepared on the premises 
for serving elsewhere, including catering functions, except that the term restaurant shall 
not include a tavern or cocktail lounge if said tavern or cocktail lounge is a "bar" as 
defined in subsection A of this section. 
 Q. "Retail tobacco store" means a retail store utilized primarily for the sale of 
tobacco products and tobacco accessories and in which the sale of other products is 
merely incidental. 

R. "Semiprivate room" means a room in a health care facility containing two beds 
for patients of the facility. 
 S.  "Service area" means any area designed to be or regularly used by one or 
more persons to receive or wait to receive a service, enter a public place, or make a 
transaction, whether or not such service includes the exchange of money, including, for 
example, ATMs, bank teller windows, telephones, ticket lines, bus stops, waiting rooms, 
and cab stands. 
 T. "Smoke" or "smoking" means and includes inhaling or exhaling upon, burning or 
carrying any lighted smoking equipment for tobacco, or any other plant or product used 
for personal habit commonly known as smoking. 
 U. "Sports arena" means sports pavilions, gymnasiums, health spas, boxing arenas, 
swimming pools, roller and ice rinks, bowling alleys and other similar places where 
members of the general public assemble to either engage in physical exercise, 
participate in athletic competition or witness sports events. 
 V. "Senior citizen residence" means an apartment house, retirement home, 
boarding house, or residence hall which is developed for or substantially rehabilitated or 
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renovated for senior citizens. 
 W. "Tot play area" means a designated play area within a public park designed for 
use by children under five years of age.  Where such areas are not contained by a 
fence, the boundary of a tot play area shall be considered ten feet from the perimeter of 
the play area as defined by the edge of the resilient surface safety material surrounding 
the sand area.  
 X. "Work area" or "workplace" means any area of a place of employment, including 
outdoor construction sites, in which two or more employees are assigned to perform 
work for an employer.  
 

Section 3.  That Berkeley Municipal Code Section 12.70.030 is hereby amended to 
read as follows: 
 

Section 12.70.030 Locations where smoking is prohibited. 
 Smoking shall be prohibited in all public places including but not limited to the 
following unless otherwise provided and in all places where the owner or person in 
charge of the establishment has posted a nonsmoking sign: 
 A. Restaurants, including any outdoor seating area provided by or attached to a 
restaurant; 
 B. Elevators in buildings generally open to the public, including elevators in 
apartment buildings, irrespective of the number of living units in such apartment 
buildings; 
 C. In semiprivate rooms, wards, waiting rooms, lobbies and public hallways of every 
health care facility. The exemptions set forth in Section 12.70.050 shall not apply to this 
subsection; 
 D. Within every room, chamber, place of meeting or public assembly, including 
school buildings under the control of any board, council, commission, committee, 
including joint committees, or agencies of the City during such time as a public meeting 
is in progress; 
 E. In waiting rooms, lobbies, public hallways and all other areas of every building 
under direct or indirect control of the City; 
 F. Within all parts of any buildings which are primarily used for exhibiting any motion 
picture, stage drama, dance, musical performance or other similar performance, 
including nightclubs, and within any room, hall or auditorium that is occasionally used 
for exhibiting any motion picture, stage drama, dance, musical performance or other 
similar performance during the time that said room, hall or auditorium is open to the 
public for such exhibition; provided, however, that smoking is permitted on a stage when 
such smoking is part of a stage production; 
 G. In museums, libraries, aquariums and galleries; 
 H. In all enclosed parts of hotels, motels and resorts open to the general public, 
including, but not limited to guest rooms, registration areas, lobbies, hallways and 
conference rooms; provided, however, that 25 percent of the rooms rented to guests 
may be maintained as fixed smoking rooms; 
 I. In buses, trains, taxicabs and other means of public transit while operating within 
the boundaries of the City, and in ticket areas and waiting rooms of transit terminals and 
stations; 
 J. In sports arenas and outdoor theaters; 
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 K. Within all areas open to the public in business establishments dealing in goods or 
services and not otherwise mentioned in this section, including, but not limited to food 
and grocery stores, drugstores, supermarkets, automobile showrooms, banks, savings 
and loan offices, insurance offices, and attorneys offices; 
 L. Public restrooms; 
 M. Service areas; 
 N. All enclosed areas available to and customarily used by the general public in all 
businesses or non-profit entities patronized by the public, including, but not limited to, 
attorney offices and other offices, banks, laundromats, hotels and motels; 
 O. In all enclosed common areas in senior citizen residences, including but not 
limited to, laundry rooms, lobbies, lounges, hallways, waiting rooms, television rooms 
and dining areas; provided further, that this prohibition does not prevent the designation 
of a separate room or area where smoking is permitted so long as said smoking rooms 
are not common passages through the senior citizen residence. The City Council finds 
that smoking should be prohibited in senior citizen residences in particular in light of the 
increased health risks and discomfort which secondhand smoke may create for senior 
citizens who may be confined to limited areas within their residences; 
 P. Bars; 
 Q. Video arcades, card rooms, game rooms, pool halls, dance halls, bingo parlors 
and other amusement centers; 
 R. Parking garages; 
 S. All outdoor areas used for public seating in conjunction with any retail or food 
establishment in an exclusively pedestrian area that is enclosed on at least three sides, 
whether or not provided by or attached to a restaurant; 
 T. Recreational areas; 
 U. Within 50 feet of any entrance, exit, operational window, or air intake vent to any 
building that is used as a health care facility, licensed child or adult care facility, or 
senior center, and within 25 feet of any entrance, exit, operational window, or air intake 
vent to any other building that is open to the public, except while passing on the way to 
another destination.  For purposes of this section, entrance or exit shall mean an 
opening into a building from a contiguous street, sidewalk, walkway or parking area, and 
"air intake vent" shall mean an opening into a building that draws in air from the outside 
as part of a building ventilation system; 

V. Within 25 feet of any bus stop;  
 W. Commercial area sidewalks; 
 X. Licensed child and adult care facilities; 
 Y. Senior centers. 
 

Section 4.  That Berkeley Municipal Code Section 12.70.120 is hereby amended to 
read as follows: 
 

Section 12.70.120 Enforcement. 
A. The Health and Human Services Department shall enforce the provisions of this 

chapter as to facilities inspected and permitted by the Division of Environmental Health.  
B. The Public Safety Department or Health and Human Services Department shall 

perform a checklist evaluation for compliance with all requirements of this chapter while 
an establishment is undergoing otherwise mandated inspections. 

C. Any owner, manager, operator or employee of any establishment controlled by 
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this chapter shall have the right to inform persons violating this chapter of the 
appropriate provisions thereof.  

D. Notwithstanding any provision of this chapter, a private citizen may bring legal 
action to enforce this chapter. 
 E. Nothing in this chapter shall be construed to preclude enforcement of any 
provision by the Police Department or by any other law enforcement agency.  
 

Section 5. Copies of this Ordinance shall be posted for two days prior to adoption 
in the display case located near the walkway in front of Old City Hall, 2134 Martin Luther 
King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be filed at each 
branch of the Berkeley Public Library and the title shall be published in a newspaper of 
general circulation. 
 
 

At a regular meeting of the Council of the City of Berkeley held on November 27, 
2007, this Ordinance was passed to print and ordered published by posting by the 
following vote: 
 
Ayes: Capitelli, Maio, Moore, Olds, Spring, Worthington, Wozniak and Bates. 
 
Noes:  None. 
 
Abstain: Anderson 
 
Absent: None. 




