ORDINANCE NO. 7,010-N.S.

ADDING NEW CHAPTER 9.88 TO THE BERKELEY MUNICIPAL CODE TO
IMPOSE STANDARDS FOR THE PREVENTION OF NUISANCES BY
ALCOHOL OUTLETS

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1.That Berkeley Municipal Code Chapter 9.88 is hereby amended to
read as follows:

Chapter 9.88 Operating Standards for Alcohol Outlets

9.88.010 Applicability

9.88.020 Findings and Purposes.

9.88.030 Definitions.

9.88.040 Operating Standards.

9.88.050 Compliance Inspection

9.88.060 Inspection Program

9.88.070 Enrollment in Supplemental Inspection Program Upon
Violation

9.88.080 Violation—Penalty—Public Nuisance—Finality of
Administrative Citations.

9.88.090 Private right of action.

9.88.100 Fees.

9.88.010 Applicability

A. The provisions of this Chapter shall apply to all Alcohol Outlets.

B. The provisions of this Chapter are intended to create standards and a
monitoring program designed to prevent alcohol outlets from creating a public
nuisance, and are in addition to any other applicable obligations imposed on
such outlets imposed by federal state or local law.

C. Nothing in this Chapter is intended nor shall prevent the City from
imposing more stringent, site-specific operating requirements and conditions
through other applicable permitting and approval and enforcement processes. In
the event of a conflict between an operating regulation set forth in this Chapter
and a requirement or condition contained in any other applicable permit or
approval, the more stringent or restrictive requirement or condition shall apply.

9.88.020 Findings and Purposes.
A. The City Council finds that there has been a pattern and history of alcohol

outlets conducting their operations with respect to the sales and service of
Alcoholic Beverages in manner which violate existing laws and standards by
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sales to persons who are inebriated, who are under the age of 21 and who
engage in public drunkenness drunk driving and other conduct constituting a
public nuisance in the vicinity of such outlets and thus that significantly reduce
the quality of life in both commercial and residential areas and pose a threat to
public safety.

B. The City Council further finds that sales and service of alcohol after 10:00
p.m., in particular, frequently and materially contributes to public nuisance
conditions that significantly impair the livability and quality of residential and
commercial neighborhoods.

C. According to a 2004 Safer California Universities Study, 28.1% of UC
Berkeley students said it was “very easy” or “easy” to find a bar within two miles
of campus where they could buy alcohol without showing an ID, 29.5% for a
liquor/grocery or convenience store, and 31.40% for a restaurant.

D. Thirty-seven percent (37%) of onsale outlets tested by the Berkeley Police
in minor decoy operations between June 2004 and May 2006 sold to a minor.

E. According to a recent Alameda County BHCS AOD Youth Survey 23% of
Berkeley High students (and 40% of Berkeley Alternative students) gain access
to alcohol through local supermarkets and liquor stores.

F. The purpose of this Chapter is to address these problems by mandating
appropriate operating standards for Alcohol Outlets, which will reduce public
nuisances associated with Alcohol Outlets.

9.88.030 Definitions.

As used in this Chapter, the following words and phrases have the meanings
set forth in this Section:

A. “Alcoholic Beverage” shall have the same meaning as in Business &
Professions Code section 23004 or any successor section.

B. “Alcohol Outlet” means any physical location or structure from which any
Alcoholic Beverage may be sold or served at retail pursuant to a license granted
by the California Department of Alcoholic Beverage Control.

C. “Problem Alcohol Outlet” means any Alcohol Outlet that has been the
location of a violation of any operating standard or supplemental operating
standard set forth in this Chapter or any violation of laws or regulations relating to
licensing of alcohol sales or service under state law.

D. “Operator” means a person holding a license granted by the California
Department of Alcoholic Beverage Control for the sale or service of any Alcoholic
Beverage at retail, as well as any person responsible for the way in which an
Alcohol Outlet is maintained, managed or operated at any time.

E. “Owner” means any person who owns the real property in which the
Alcohol Outlet is located or has an ownership interest in an Alcohol Outlet.



9.88.040 Operating Standards.

The Owner and Operator of an Alcoholic Outlet shall keep the premises thereof
in a clean and safe condition by, at a minimum, complying with the following
operating standards.

A. General standards.

1. Taking affirmative steps to ensure that patrons of the establishment do not
engage in activities that constitute a nuisance as defined in Section 23B.64.020.

2. Complying with Chapter 9.84 (Responsible Beverage Service) of this
Code.

3. Notifying the City of Berkeley Zoning Officer whenever an Alcohol Outlet
has been, or is planned to be, closed for at least 15 business days or the
licensee has surrendered his or her license to the California Department of
Alcoholic Beverage Control.

4. Complying with all provisions of local, state and federal laws, regulations
and orders.

B. Security.

1. Windows, including the glass area of doors, shall be kept reasonably
clean.

2. Lighting within and at the entrance(s) to the Alcohol Outlet shall be
installed and maintained to ensure the safety of the public and the employees of
the Alcohol Outlet as determined by the Berkeley Police Department.

3. Landscaping on the premises shall be maintained in such a manner that it
does not provide any location for hiding or concealment.

4. The Alcohol Outlet shall be operated in a manner that does not create or
result in any significant adverse impacts upon its premises or within 300 feet
thereof.

C. Appearance and cleanliness.

1. All refuse on the premises shall be properly removed and stored, and
disposed of, each business day.

2. Litter shall be removed from the premises regularly.

3. Broken windows shall be repaired within 48 hours.

4. Paint and trim shall be kept in good condition.

5. Graffiti shall be removed within 24 hours.

6. Driveways, sidewalks and landscaping on the premises of the Alcohol
Outlet shall be kept clear and clean.

D. Operations.

1. Records shall be kept of all employees and Operators and the hours each
employee or Operator works at the Alcohol Outlet.

2. The Operator and any employees shall log all calls to law enforcement
and emergency service agencies. The log shall include at a minimum, the time
and date of the call, the agency called, the reason for the call and the person



who made the call. Such logs shall be retained for 1 year and shall be made
available to the Berkeley Police Department on request.

3. No item sold shall be packaged except in a clear bag bearing the name of
the establishment.

4. The Operator and any employees shall refuse to sell any product or
provide any service to any patron who, engages in the following activities in the
vicinity of the Alcohol Outlet, and shall promptly report all such incidents and the
identity of the perpetrator to the Berkeley Police Department:

a. drinks Alcoholic Beverages in public or on neighbors’ properties;

b. creates excessive noise, particularly between the hours of 11:00 p.m.
and 7:00 a.m., that would cause any discomfort or annoyance to any reasonable
person of normal sensitiveness residing in the area in connection with his or her
patronage of the Alcohol Outlet;

c. violates chapter 13.36 or 13.37 or impairs the free use of the sidewalk
by engaging in intimidating or threatening conduct, such as such as blocking the
sidewalk or threatening passers-by;

d. litters on public or private property;

e. buys or attempts to buy Alcoholic Beverages while obviously
intoxicated,

f. defecates or urinates on public or the private property of another; or

g. commits any disturbance of the peace or other violation of law in the
vicinity of the Alcohol Outlet.

E. Additional Standards for type 20 and 21 Alcohol Outlets.

1. The area of windows above 36" from exterior grade shall be unobstructed
by any window covering which would prevent viewing of the interior of the
premises from the exterior of the premises during business hours.

2. No more than 10% of the area of windows and 10% of the glass area of
doors may be obscured by signage or personal property or merchandise.

3. No person may loiter inside the Alcohol Outlet for more than 10 minutes
without purchasing products sold there.

4. Interior lighting shall be installed and maintained to ensure visibility of all
areas to the extent permitted by shelving, stock, etc.

5. A non-flammable refuse container shall be placed inside the premises
near the entrance, and shall be emptied frequently enough to ensure that it does
not overflow.

F. Additional Standards for Problem Alcohol Outlets.

In addition, Problem Alcohol Outlets shall comply with the following
Supplemental Operating Standards, as determined by the Berkeley Police
Department, and be enrolled in the mandatory inspection program pursuant to
Section 9.88.070. This section shall apply regardless of a change in an Alcohol
Outlet’s status with the California Department of Alcoholic Beverage Control as a
result of a license transfer or discharge of a disciplinary action as a result of
payment of a fine as part of a compromise settlement.



1. The Operator shall meet with residents within a three-block area to
discuss any issues related to the Alcohol Outlet’'s operation and impact on the
neighborhood, at least every quarter.

2. Up to 2 exterior video cameras shall be installed in a location or locations
determined by the Berkeley Police Department and maintained to record all
activity during operating hours that takes place in the immediate vicinity of the
Alcohol Outlet but that is not visible from register. Recording media shall be
retained for a period of 90 days from the date of recordation and shall be made
available to the Berkeley Police Department on request.

3. To the extent feasible, cash registers shall be moved to a location that is
readily visible from nearby exterior locations.

4. Proper cash handling procedures and practices that reduce the risk of
robbery shall be implemented.

9.88.050 Compliance Inspection

All City employees who have any responsibility for enforcing or administering this
Chapter shall have the power and authority to enter an Alcohol Outlet during
regular business hours to inspect its and determine compliance with the
provisions of this Chapter.

9.88.060 Inspection Program

A. The Owner of every Alcohol Outlet shall pay an annual inspection program
fee as set forth in a resolution adopted by the City Council.

B. The fee shall be used for the administration of the inspection program
under this Chapter and to conduct regular inspections.

C. In the event payment has not been received after thirty (30) days from the
date the notice to pay was mailed, an additional penalty assessment shall be
added to the required inspection program fee pursuant, in an amount set forth in
a resolution adopted by the City Council.

D. Failure to pay the fee required pursuant to this Chapter shall not excuse
the Operator or Owner from the responsibility of ensuring compliance with the
other provisions of this Chapter.

E. The City Manager or his or her designee may cause any Alcohol Outlet to
be inspected at any time during regular business hours to determine if it is in
compliance with the provisions of this Chapter, other applicable provisions of this
Code, and state law. All inspections shall be performed in accordance with
Chapter 1.16 of this Code.

F. The Owner and Operator shall be provided with a written report of an
inspection within a reasonable time after the inspection. Such report shall be
available to the public except to the extent it contains information that is exempt
from disclosure under the Public Records Act.

G. Should any inspection reveal noncompliance with any of the provisions of
this Chapter, a reinspection shall be conducted after allowing a reasonable time



to cure the violation. The cost of any such reinspection shall be billed to the
Owner in the amount set forth in a resolution adopted by the City Council.

9.88.070 Enrollment in Supplemental Inspection Program Upon Violation.

A. An Alcohol Outlet shall be enrolled in a supplemental inspection and
monitoring program:

1. if a reinspection under Section 9.88.060.G discloses that a violation has
not been remedied,; or

2. in the event of a material violation as determined by the City Manager or
his/her designee.

B. Enrollment in the supplemental inspection and monitoring program shall
be for an initial period of 24 months. An Alcohol Outlet shall continue to be
enrolled in the supplemental monitoring and inspection program until 24 months
have passed since its most recent prior violation of an Operating Standard or
Supplemental Operating Standard.

C. Alcohol Outlets that are enrolled in a supplemental inspection and
monitoring program shall pay a supplemental fee set by resolution of the City
Council to pay the costs of that program.

D. Notices of violation of this Chapter, including enrollment under this
Section, shall be in writing. When an Operator or Owner is notified of a violation
of this Chapter, including enrollment under this Section, he or she may appeal
the determination of violation as follows.

1. In cases where the written notice required by this Section takes the form
of an administrative citation under Chapter 1.28, the cited person, Operator or
Owner may appeal the violation as set forth in Chapter 1.28, and the
determination of violation shall be final as set forth in Section 9.88.080.

2. In all other cases, the cited person, Operator or Owner may appeal the
determination of violation in the same manner and subject to the same timelines
and procedures set forth in Chapter 1.28 except that the decision of the hearing
officer shall be final.

9.88.080 Violation—Penalty—Public Nuisance—Finality of Administrative
Citations.

A. Violation of this Chapter is a misdemeanor punishable as set forth in
Chapter 1.20 of this code, but may be charged, in the discretion of the
prosecutor, as an infraction.

B. 1. Nothing in this Chapter in any way limits any other remedy that may be
available to the City, or any penalty that may be imposed by the City, including
but not limited to, under Chapters 1.24, 9.84, 23B.60 and 23B.64.

2. Any violation of this Chapter is a public nuisance, as well as a violation of
applicable law, for purposes of Chapters 1.24, 23B.60 and 23B.64.

C. A person shall be conclusively presumed to have committed any violation
of this Chapter that was the subject of any administrative citation that became
final within the prior 12 months.



D. For purposes of this Chapter, an administrative citation becomes final
upon the expiration of the deadline for the cited person to request an
administrative hearing under Chapter 1.28, or, if an administrative hearing is
requested and the hearing officer determines that the violation occurred, the
expiration of the deadline for seeking judicial relief as set forth in Chapter 1.28.

E. If a person cited seeks judicial relief, the administrative citation is final
when the resulting judgment final if the judgment determines that the violation
occurred.

9.88.090 Private right of action.

A. Any person or entity may bring a private action for injunctive relief and/or
damages to prevent or remedy a violation of this chapter.

B. No action may be brought under this section until the plaintiff has given
written notice of the violation to the defendant and the defendant has failed to
take prompt steps to remedy the violation. Any person providing written notice
pursuant to this subsection shall provide a copy of such notice to the City
Manager at the same time as it is provided to the defendant.

C. In any action prosecuted under this section a prevailing plaintiff may
recover reasonable attorneys’ fees.

9.88.100 Fees.

A. The City Council may establish by resolution fees for administration of this
chapter, including, but not limited to, flat or graduated annual fees, hourly fees,
and supplemental fees, any or all of which may reflect whether and to what
extent the Alcohol Outlet upon which the fee is imposed has complied with this
chapter.

B. Owners and Operators shall be jointly and severally liable for any fee or
charge imposed under this Chapter.

C. The City may collect any past due fees or charges imposed under this
Chapter by use of all available legal means, including, but not limited to, means
available for the collection of judgments, liens and action for recover of money.
The City may also recover its collection costs.

Section 2. If any section, subsection, sentence, clause or phase or
word of this ordinance is for any reason held to be unconstitutional by a court of
competent jurisdiction, such decision shall not affect the validity of the remaining
portions of this ordinance. The City Council of the City of Berkeley hereby
declares that it would have passed and adopted this ordinance and each and all
provisions thereof irrespective of the fact that any one or more of said provisions
be declared unconstitutional.

Section 3.  Copies of this Bill shall be posted for two days prior to
adoption in the display case located near the walkway in front of Old City Hall,
2134 Martin Luther King Jr. Way. Within fifteen days of adoption, copies of this



Ordinance shall be filed at each branch of the Berkeley Public Library and the
title shall be published in a newspaper of general circulation.

At a regular meeting of the Council of the City of Berkeley held on
December 11, 2007, this Ordinance was passed to print and ordered published
by posting by the following vote:

Ayes: Anderson, Maio, Moore, Olds, Spring, Worthington, Wozniak and
Bates.

Noes: None.

Absent: Capitelli.





