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Office of the City Manager
ACTION CALENDAR

April 27, 2010

To: ./ Honorable Mayor and Members of the City Council
From: 1/~ Phil Kamlarz, City Manager

Submitted by: Dan Marks, Director, Planning & Development
Subject: ZAB Appeal: 2707 Rose Street, Use Permit No. 09-10000038

RECOMMENDATION

Adopt a Resolution affirming the decision of the Zoning Adjustments Board (ZAB) to
approve Use Permit No. 09-10000038 to demolish the existing two-story, 2,477 square
foot, single-family dwelling, a detached one-car garage, and two one-car carports to
facilitate the construction of a two-story, 6,478 square foot, single-family dwelling with a
3,394 square foot, 10-car garage, on a 29,714 square foot parcel in the Single Family
Residential District - Hillside Overlay.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS

On January 28, 2010, the Zoning Adjustments Board (ZAB) held a public hearing and
approved the application by a 7-0-1-1 vote (Yes: Allen, Alvarez Cohen, Koon, Lau,
Matthews, Mikiten, Williams; No: None; Abstain: Shumer; Absent: Anthony). On
February 5, 2010, staff issued the notice of the ZAB decision. On February 19, 2010,
Susan Nunes Fadley filed an appeal signed by 34 Berkeley residents with the City
Clerk.

BACKGROUND

Setting: The 29,714 square foot parcel abuts Rose Street and an elevated portion of La
Loma Avenue to the south and Shasta Road to the north. Pedestrian and automobile
access is via Rose Street, which terminates at the project site. The site is heavily
wooded and includes nine Coast Live Oaks and 32 other trees. The grade of the site
generally slopes downward from the southeast to northwest, with a change in elevation
of approximately 80 feet.

The existing two-story, 2,477 square foot', single-family dwelling, is setback
approximately 50-feet from Rose Street, 63-feet from Shasta Road, and over 70-feet
from either side property line (west or east). From Rose Street, the view of the existing
dwelling is obscured by the garage and carports. Within the 20-foot setback from
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Shasta Road, the site rises 20-feet, and the base of the existing dwelling is
approximately 45-feet above street level. Changes in topography and existing
vegetation block most of the view of the existing dwelling, but it is partially visible when
seen through breaks in the trees (when looking upwards at an approximate angle of
roughly 30 degrees). The roof ridgeline of the existing dwelling is at the 688-foot
elevation (all elevations noted in this staff report are based on City of Berkeley Datum,
which is based on the adjusted mean sea level).

Offsite, Shasta Road ranges in elevation from 611-feet at the northwest corner of the
site to 620-feet at the northeast corner of the site; to the south of the site, the La Loma
Avenue roadway rises from west to east from 684 to 705-feet.

The dwelling to the west at 2637 Rose Street abuts the Rose Street right-of-way, is
flanked by trees on three sides and the roof ridgeline of this dwelling is at the 677-foot
elevation. Two dwellings abut the site to the east: a two-story, street-level, dwelling at
2650 Shasta Road and a four-story dwelling at 1371 La Loma Avenue. Each dwelling
site to the east provides less landscaping, and fewer mature trees than the project site.
As a result, each dwelling that abuts the site to the east is highly visible from the Shasta
Road right-of-way and to most parcels to the north. Finally, the highest ridgeline of the
1371 La Loma Avenue dwelling is at the 717-foot elevation.

Pre-application Neighbor Outreach: In fall 2008, prior to making application to the
Planning Department, the applicant contacted the immediate neighbors of the property?
to discuss potential concerns and to provide initial design concepts.

In response to this pre-application contact with the immediate neighbors, the project
was designed to reflect the following:
e Maintain as many existing trees as possible to provide privacy between
properties.
¢ Prune and treat existing trees that were long neglected by the previous owner.
e Keep the proposed house as close as possible to Rose Street to not impede
views from the adjoining neighbors on the east and west.
e Set the proposed house as far from the side property lines as possible, for the
privacy of the east and west neighbors.
e Install a low retaining wall on the west property line for the first 20" or so from
Rose Street, to rectify a crumbling slope at the neighboring property.
¢ Render the proposed dwelling in dark colors that will allow it to blend with the
trees and be less visible.
e Provide an automobile “turnaround” using the proposed driveway.
e Provide for off street visitor parking for the proposed house, since Rose Street is
narrow and has no available street parking for much of its length in this
neighborhood.

% The four adjacent and confronting neighbors consist of 2637 Rose Street (Opsvig); 2645 Shasta Road
(QOlson, Carr); 2650 Shasta Road (Merin); 1371 La Loma Avenue (Shriro, Brown).
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e Beautify and landscape and maintain the area under the La Loma overpass,
which currently detracts from the appearance of the neighborhood.

e Provide new trees to augment visual privacy between the site and the neighbors,
and to replace any trees removed as a result of construction.

Project Description: The application presented to the City in May 2009, requested use
permits to allow the demolition of the existing dwelling, garage and carports to allow the
construction of a two-story dwelling to include 6,478 square feet of habitable space on
two floors over an open-air terrace that provides usable open space. Excavation below
the proposed house and closer to Rose Street would allow a partially below grade, 10-
car parking garage. The access to this garage meets City standards to serve as an
automobile turn-around for Rose Street. The primary living areas of the dwelling would
connect to the Rose Street right-of-way via a street-level courtyard; the bedrooms and
secondary living space would be below the level of Rose Street.

Eight Coast Live Oaks subject to the City Oak Tree Moratorium will be preserved, while 11
trees would be removed (all are located within the proposed footprint) and 13 new trees
would be planted. Due to the downward slope of the site, an open-air lower level would
be constructed beneath a portion of the house and would extend to the north as a
patio/yard.

The proposed dwelling would be setback 45-feet from Rose Street, 50-feet from Shasta
Road and over 40-feet from either side property line (west or east). The parapet, which
would be the highest point of the proposed dwelling, would be at the 694-foot elevation
(which is six-feet higher than the existing roof ridgeline).

ZAB Hearing: The ZAB held a public hearing on January 28, 2010, and was presented
with public testimony from ten members of the public (this does not include the 5
speakers representing the applicant), and over 30 letters (please refer to attachment 5,
pages 151-220, for a record of correspondence presented to the ZAB for the January
28, 2010 meeting). Aside from the testimony and letters in support of the project, the
ZAB received written and oral testimony to request additional time to consider the
project, that story poles should be erected to help the public better understand the
project and that off-site construction impacts need to be considered.

The ZAB members making the motion to approve felt that the proposed dwelling was
harmonious with the lot, that story poles were not needed (in particular since the
existing public infrastructure supporting La Loma Avenue would be higher than the
proposed dwelling) and that a finding of non-detriment could be made.

In approving the project, the ZAB felt that a continuance and story poles were not
needed. One ZAB member questioned the lack of story poles, but did so without
assessing the project pro or con and abstained from voting on the motion to approve.
No motion was made by the ZAB to request story poles or to continue the hearing to a
later date. Instead, in response to concerns regarding off-site construction-related
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impacts, the ZAB added a condition of approval to require pre-building permit submittal
consultation with the neighbors to help inform the standard construction management
plan that is required for most construction projects (See Exhibit A, Finding and
Conditions, page 5 for Condition of Approval #11). Please refer to attachment 5, page2
225-272 for the ZAB Captioner's record of January 28, 2010 meeting for further
information.

RATIONALE FOR RECOMMENDATION

The issues raised in the appeal letter, and staff's responses, are as follows. For the
sake of brevity, the appeal issues are not re-stated in their entirety; refer to the attached
appeal letter for full text.

Issue 1: Inadequate Public Notification — “Too few neighbors were consulted prior
to application submittal, the City’s notification period is too short and the
notification area is too small.” [p.4 of attached appeal letter]

Response 1: Section 23B.32.020 of the Zoning Ordinance requires that notification of
a ZAB public hearing be posted at three visible locations in the vicinity of
the subject property, at a bulletin board at the Zoning Counter, and be
mailed to interested neighborhood organizations and adjoining property
owners and occupants within 300 feet of the site. This notice was
provided on January 14, 2010, as required. To help facilitate early
public input, the City requires that a pre-application poster be erected on
the site prior to submittal of any application to the City. In this case, the
two-foot by three-foot pre-application poster was erected in May 2009.
This poster was visible from the Rose Street public right-of-way.

In addition, the Land Use Division requires that applicants in residential
districts contact the abutting and confronting owners/occupants prior to
submittal of any application to the City. This neighbor consultation
concluded in April 2009 when these neighbors signed the plans as
depicted within the plan set (See Exhibit B: Project Plans, page 2).

Issue 2: Landmarks Preservation Notification — “The LPC was not adequately
informed of the proposed demolition of the dwelling.” [p. 4-5]

Response 2: The Zoning Ordinance, in Section 23B.24.030.B, requires that the
Landmarks Preservation Commission (LPC) receive a list of all pending
applications for Permits at every regular meeting. This project was first
listed on the LPC’s agenda in June 2009. This list provides the address
and permit type (AUP, UP or Variance), but does not offer a description
of any project. The intent of providing a list of pending projects is to
afford the LPC the opportunity to initiate a property for consideration of
landmark or structure of merit designation per BMC 3.24. The Zoning
Ordinance requires referral to the LPC of any demolition of a non-
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Issue 3:

Response 3:

April 27, 2010

residential building, but not for residential buildings. The dwelling to be
demolished is not on the State Historic Resources Inventory (the area
was surveyed in the 1970’s, and over a dozen properties in the vicinity
are listed). Submitted with the application is a structure history report
researched by Mark Hulbert of Oakland-based Preservation Architecture
that documents that the architecture, the designer, the builder and any
occupant does not have historic significance. Based on the data
available to staff, the demolition of this building was not referred to the
LPC for comment. The appeal does not present any evidence to support
that this dwelling presents architectural, cultural, historical, or
educational value to warrant review by the LPC.

To date the LPC has not chosen to initiate this property for consideration
as a Berkeley Landmark or Structure of Merit.

Story Poles - “H” District requirement for story poles was not met. [p. 5 &
11]

The Zoning Ordinance defines a view corridor as "significant view of the
Berkeley Hills, San Francisco Bay, Mt. Tamalpais, or a significant
landmark such as the Campanile, Golden Gate Bridge, and Alcatraz
Island or any other significant vista that substantially enhances the value
and enjoyment of real property”. Using this definition, the ZAB has
determined that the loss of a view of trees or other nearby land features
is not part of a protected view.

Story poles are not required by the Zoning Ordinance or any section of
the Berkeley Municipal Code. Instead, story poles are required by the
City’s Use Permit Checklist, unless the project planner concludes that
story poles would not provide useful information concerning the project’s
potential impacts on protected views or on loss of solar access. In this
case, the project staff concluded that protected views would not be
affected by this project, given the relative elevations and orientation of
surrounding properties and the presence of existing mature trees that
cover most of the site.

Based on the City’s definition of view corridor, using the project plans
and observations made when visiting the area, Staff identified 1371 La
Loma as the only dwelling that may possess a significant view under the
Zoning Ordinance that warranted review in relation to this project. In this
case, the existing view available to 1371 La Loma of Marin County, Mt.
Tamalpais and Angel Island would remain because of building
orientation (most windows face north and not the project site) and
because the living areas are at a higher elevation than the proposed
dwelling. Other dwellings to the north and south of the project currently
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Issue 4:

Response 4:

April 27, 2010

do not have views of any significant features over the site due to building
orientation, significant change in topography and the presence of mature
trees.

The requirement for story poles is an administrative requirement subject
to interpretation by the Zoning Officer. The City has previously approved
new construction in the hills without placement of story poles. Examples
include the City’s Fire Station on Shasta Road, and two recent
residential proposals on 629 The Arlington and 1286 Queens Road.
Within this neighborhood, the City did require story poles for a project on
Maybeck Twin Drive. In that case, the adjacent dwellings had significant
views as defined by the Zoning Ordinance, the site was less densely
vegetated, and the dwellings were proposed to be separated by 8-12
feet only.

The primary purpose of story poles is to help the ZAB and nearby
neighbors assess potential view impacts. In this case, the ZAB
considered the information presented to the Board, including public
testimony to request story poles, and concluded that the project would
not affect a view corridor. It is important to note that the ZAB’s use of
story poles has not been to prove that a proposed project would not be
visible, but rather that they do not cause an unreasonable obstruction to
a significant view. The appeal does not provide any facts to
demonstrate how a defined significant view would be affected or how the
ZAB’s conclusion was inaccurate.

Please refer to the City’s response to Issue 8 for an analysis of the
visibility of the site and the proposed dwelling.

Excavation/Slope — “The report does not mention the impact of massive
excavation and topographical changes to the property.” [p. 5 & 6]

This appeal point is factually incorrect. Page 5 of the ZAB staff report
informed the ZAB and the public that the site slope is approximately 50%
and that approximately 1,500 cubic yards would be excavated with
approximately 800 cubic yards to be retained on site (preliminary cut/fill
calculations are provided within the approved plan set, on page 16). As
with most site development in the hills, the ZAB’s approval for this
project includes five conditions to address construction-related erosion
and drainage (See Exhibit A, pages 6-7 for Conditions of Approval #14,
15, 23, 24 and 27).

The appeal does not provide any facts to demonstrate how the
conditions adopted by the ZAB are inadequate.
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Issue 5:

Response 5:

Issue 6:

April 27, 2010

Historic Resources — “The staff report fails to mention the existence of
historic resources in the neighborhood.” [p. 6]

No City Landmark, Structure of Merit, or property within a City Historic
District abuts or confronts the Site. Page 5 of the ZAB staff report
informed the ZAB that no locally designated properties exist in the
vicinity. This was in error. As shown in the Vicinity Map in Figure 1,
Landmark properties do exist within the vicinity, when that area is
expanded to any property within 400 feet of the site. For example,
Hume Castle at 2900 Buena Vista is 250 feet south of the site and is a
designated Landmark. The nearest Landmark within Greenwood
Commons is 400 feet to the west of the project site.

Figure 1: Vicinity Map - City of Berkeley Landmark properties are
shown as shaded parcels.
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The notification provided in the staff report is intended to alert the ZAB of
off-site conditions that could influence the review of new construction.
The City Landmarks in the vicinity of the proposed dwelling are not
visible from this site nor are the Landmarks and the proposed dwelling
visible together, off-site. The appellant is correct to note that City
Landmarks exist in the vicinity of the site but the appellant does not
demonstrate the significance of this proximity, nor of any project related
impacts to these resources.

Seismic Hazards, Landslide, Alquist Priolo Act — “No mention of
conditions related to landslide were thought to be necessary (even in the
face of massive excavation), and the building has been exempted from
the requirements of the Alquist-Priolo Act (which primarily requires the
project proponents to establish if there are any earthquake faults on the
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Response 6:

Issue 7:

Response 7:

April 27, 2010

property so that the structure can be designed appropriately). Staff finds
that the building is a two story wood-frame structure, despite indications
that structurally it is a three-story building”. [p. 7]

The project site is included within an area of potential landslide or fault
rupture hazard. This designation is applied broadly and does not mean
that the subject site is part of an active slide or that an active fault exists.
Rather, the presence on this list informs the City and property owners
that additional review may be necessary. In this case, more detailed
studies exist to show that no active slide exists on the site and that this
site is at the eastern-most boundary of the Alquist Priolo Fault Zone, with
the nearest mapped fault trace 600-900 feet to the west. In 2009, a
geotechnical study was prepared for this site to document site conditions
and make recommendations for the design of the proposed dwelling.
The report concluded that the site was suitable for the construction of
the proposed dwelling, subject to implementation of specific design
recommendations.

Additional review under the State Hazards Mapping Act is not required
because the Act only calls for additional review of projects that are either
more than two floors, or not wood frame or steel construction. In this
case, per the Act, this project is exempt because it would be no more
than two floors and would be constructed of either wood frame or steel
construction. It is important to note that the Act does not qualify any of
the exemptions due to the floor area of a dwelling.

Should this project proceed, the design of the dwelling will require site-
specific engineering to obtain a building permit. The appeal does not
present any facts to demonstrate how the proposed dwelling would
impact public safety.

Height Measurement — “The building as proposed exceeds both the
average height and maximum height standards.” [p. 8 & 9]

According to the applicant statement, the project was designed to be
within the R-1 (H) limitations for height (28-feet average, 35-foot
maximum). A condition of approval (#30) requires that the height and
location of the dwelling be as depicted in the project plans. The ZAB
approved an administrative use permit to allow the average to exceed
the 28-foot limit (staff recommended the ZAB do so to reflect a
conservative reading of the proposed average height). A small portion
of the dwelling could exceed the 35-foot limit adjacent to the north-south
wing of the dwelling near the rear yard terrace. The final grading and
landscape plans are not complete, and will not be until the applicant is
ready to apply for a building permit. Should this project proceed, the
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Issue 8:

Response 8:

April 27, 2010

final grading plan will be reviewed by staff to ensure that the dwelling
complies with the maximum 35-foot height limit. In other words, the
dwelling would be constructed to the average and maximum height limits
as approved by the ZAB, and the dwelling will never exceed the 694-foot
roof parapet elevation.

Visibility — “The proposed structure is much higher and more visible than
the description accepted in the staff report.” [p. 9]

The proposed dwelling would be visible off-site. Any view of the
proposed dwelling from Rose Street would occur only close to the site as
the existing dwelling at 2637 Rose Street would block most views that
would be available from the west of the site. Thus, when visible, the
view of the proposed dwelling would only be from the portion of Rose
Street that abuts the site. From this viewpoint, the view from the west
would be of the upper floor of the dwelling; the view of the lower floor or
the garage would only be available when standing further east near
2637 Rose Street immediately adjacent to the site. The street
terminates at this location, so this is not a common public view.

From below the proposed dwelling on Shasta Road looking southeast,
the lower floor of the dwelling would be separated from the roadway by
nine mature trees, and would be setback 55-feet. Most of the lower
terrace that forms the base of this dwelling would be minimally visible
from this viewpoint because of the change in elevation and vegetation
that help block this view. Nonetheless, the base of the lower terrace will
be planted to integrate the wall into the site.

Figures 3-7 that follow illustrate current conditions and the visibility of the

proposed dwelling from three vantage points in the area (full color
originals will be provided separately by the applicant).
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Figure 6: Proposed Conditions - View from ‘Point B’ within the 2" Floor
of 2664 Shasta Road, which is 300-feet to the northeast and roughly
the same eIevatlon as the proposed dwelling.
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Figure 7: Proposed Conditions - View from ‘Point C’ within the
Glendale- La Loma Park, which is roughly 450-feet to the northeast and
roughly 90-feet higher in elevation above the ridge of the proposed
dwelling
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Issue 9:

Response 9:

Issue 10:

Response 10:

April 27, 2010

Tree Preservation — “There are no conditions attached that would ensure
that masking vegetation stays put, as inadequate as it may be.” [p. 10]

As noted in the project description, eight Coast Live Oaks and 20 other
trees will be preserved while 13 new trees will be planted. Should this
project proceed, staff will require that the landscape plan include the tree
planting plan presented to the ZAB. A building permit will not be issued
unless this detail is provided. Applicable to all ZAB approvals is the
standard condition that states:

“Except as expressly specified herein, the site plan, floor plans,
building elevations and any additional information or
representations submitted by the applicant during the Staff review
and public hearing process leading to the approval of this Permit,
whether oral or written, which indicated the proposed structure or
manner of operation are deemed conditions of approval.”

This condition implements Section 23B.56.030 of the Zoning Ordinance,
and is used to ensure that the project presented to the ZAB is
implemented during construction. In particular, to the extent that the
various plans and representations made by the applicant address
landscaping, this standard condition makes them conditions of approval.
In the future, should the landscaping deteriorate or should trees be
removed, the Zoning Ordinance provides for ZAB enforcement to ensure
that the trees are maintained as presented in the plans, or replaced in
kind (noting that new plantings may take time to attain the height of the
trees to be replaced).

Green Building — “The assertion that this project meets “green building
goals” is highly questionable.” [p. 10]

The green building rating provided in the staff report used the Single
Family GreenPoint Checklist. The Planning Department required this
applicant to consult with City Staff prior to finalizing their permit
application. The purpose of doing this consultation and for including this
information in the ZAB report is to increase the awareness of the public,
applicants and the ZAB of green construction elements, and to provide
consistent information on a project’s “greenness.” Build It Green is a
professional non-profit organization that promotes healthy, energy and
resource efficient buildings in California. A new dwelling that has earned
50 points and meets the minimum requirements in Energy, Indoor Air
Quality, Resources, and Water is considered a “green home”. In this
case, the pre-construction rating for this dwelling was 91 points overall
and within each category the project would exceed the required
minimums. The score noted in the staff report was included as
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Issue 11:

Response 11:

Issue 12:

Response 12:
Issue 13:

Response 13:

April 27, 2010

information only. It is important to note that the GreenPoint Checklist
does not qualify any green rating based on the floor area of a dwelling.

The appeal does not offer any evidence to support that the ZAB’s finding
of non-detriment was made in error.

Views — “The staff report notes that dwellings to the north do not have
views across the site, but neglects views toward the site.” [p. 11]

Please refer to response #3 and #8

Neighborhood compatibility — “The staff report understates the size and
volume of the building and misrepresents how it fits into the topography.”
[p. 11 & 12]

Please refer to response #8 and #13 that follows.
General and Area Plan Consistency. [p. 12-13]

In approving the project, the ZAB concluded that a finding of non-
detriment could be made and that the proposed dwelling was consistent
with the purposes of the R-1 and Hillside Overlay Districts. The
appellant asserts that this dwelling, if constructed, would be one of the
largest in the City (on page 2 of the appeal the appellant notes only 17
dwellings in Berkeley exceed 6,000 sq ft and only one exceeds 9,000 sq
ft). In fact, 68 dwellings in Berkeley have more than 6,000 square feet of
floor area and, of these, nine are larger than 9,000 square feet, and 5
are larger than 10,000 square feet®. It is worth noting that the floor area
to lot area ratio (FAR) of these 68 dwellings is .55, whereas the FAR of
the proposed dwelling with the full floor area of the garage is .33. Using
FAR as a measure of development intensity, within 300-feet of the
proposed dwelling, 16 parcels are developed with an FAR that is greater
than the proposed.

Thus, the proposed dwelling is by no means the largest in the City nor
among the most intensely developed parcels citywide or within 300-feet
of the proposed dwelling. The appeal states that because of the size of
the proposed dwelling, the process for approval should be different.
However, the appeal does not offer specifics to note how the process
followed by the ZAB was in error. The ZAB has acted on other use
permits for new, large dwellings in the past, using the same analytic
tools applied in this case; therefore this process was consistent with past
practice.

® Based on Alameda County Assessor’s data.
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Issue 14:

Response 14:

April 27, 2010

The appeal also states the historic setting of the area should be a factor
for review. The ZAB’s acceptance of the modern design of the proposed
dwelling is consistent with other recent approvals, in similarly ‘historic’
neighborhoods. The ZAB'’s standard is to look to the style of the area,
but not be held to a continuance of historical building styles or details for
new construction. As stated in this report, the nearby historic buildings
have a significant visual separation from this site such that the proposed
dwelling cannot be viewed along with any Landmark property. The view
of the proposed dwelling along with the abutting neighbors would include
significant horizontal separation allowed by the large parcel and on-site
setback, mature trees and steep topography. The ZAB concluded that
the proposed project would be consistent with the purposes of the R-1
District, H Overlay District, and General Plan policies.

Conditions of Approval / Notice of Decision — “The only additional
condition attached to the approved Permit was “Neighbor Consultation,”
added at the end of the ZAB hearing after the Board voted to approve
the permits.” [p. 13 & 14]

As a standard condition, the ZAB requires that a construction
management plan be prepared to limit the impact of construction on
neighbors. As noted previously in this report, in response to concerns
presented by neighbors to the west, the ZAB added a condition of
approval to require pre-building permit submittal consultation with the
neighbors to help inform the standard construction management plan
that is required for most construction projects (See Exhibit A, page 5 for
Condition of Approval #11). The ZAB believed that this added condition
would allow the neighbors to participate in the preparation of the plan,
and to provide area-specific concerns that may not be typical for
construction management plans prepared elsewhere.

On January 31, before the notice of decision was released, the applicant
held a meeting with at least 10 neighbors (including many of the signers
of the appeal) to solicit input. Should this project proceed, and after a
contractor is chosen, the applicant will again meet with neighbors to
present a more formal construction management plan. During the
building permit review process, Staff will confirm that this has occurred
and that consultation and the plan meet the intent of the direction
provided by the ZAB. The appeal does not present any facts to
demonstrate how the added condition is inadequate.
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ALTERNATIVE ACTIONS CONSIDERED

Pursuant to BMC Section 23B.32.060.B, the Council may (1) affirm the ZAB decision
and dismiss the appeal, (2) set the matter for a public hearing, (3) remand the matter to
the ZAB.

Action Deadline:

Pursuant to BMC Section 23B.32.060.C, if none of the three actions described above
has been taken by the Council within 30 days from the date the appeal first appears on
the Council agenda (not including Council recess), then the decision of the Board shall
be deemed affirmed and the appeal shall be deemed denied.

CONTACT PERSONS

Debra Sanderson, Land Use Planning Manager, Planning & Development Department,
(510) 981-7410

Greg Powell, Senior Planner, Planning & Development Department, (510) 981-7414

Attachments:
1: Resolution
Exhibit A: Findings and Conditions
Exhibit B: Project Plans, dated January 28, 2010
2: Appeal Letter, dated February 19, 2010
3: ZAB Staff Report, dated January 28, 2010
4: Index to Administrative Record
5: Administrative Record
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RESOLUTION NO. ##,###-N.S.

AFFIRMING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF USE PERMIT
NO. 09-10000038 AT 2707 ROSE STREET TO DEMOLISH THE EXISTING TWO-
STORY, 2,477 SQUARE FOOT, SINGLE-FAMILY DWELLING, A DETACHED ONE-
CAR GARAGE, AND TWO ONE-CAR CARPORTS TO FACILITATE THE
CONSTRUCTION OF A TWO-STORY, 6,478 SQUARE FOOT, SINGLE-FAMILY
DWELLING WITH A 3,394 SQUARE FOOT, 10-CAR GARAGE, ON A 29,714 SQUARE
FOOT PARCEL IN THE SINGLE FAMILY RESIDENTIAL DISTRICT- HILLSIDE
OVERLAY AND DISMISSING THE APPEAL

WHEREAS, on May 19, 2009, Donn Logan of Wong-Logan Architects (“applicant”) filed
an application for a Use Permit to demolish the existing two-story, 2,477 square foot,
single-family dwelling, a detached one-car garage, and two one-car carports to facilitate
the construction of a two-story, 6,478 square foot, single-family dwelling with a 3,394
square foot, 10-car garage (“project”); and

WHEREAS, on October 13, 2009, the applicant submitted a revised application; and
WHEREAS, on November 12, 2009, staff deemed this application complete; and

WHEREAS, on January 14, 2010, staff mailed and posted a Notice of Public Hearing for
the project in accordance with BMC Section 23B.32.020; and

WHEREAS, on January 28, 2010, the ZAB held a public hearing in accordance with
BMC Section 23B.32.030, and approved the project; and

WHEREAS, on February 5, 2010, staff issued the notice of the ZAB decision; and

WHEREAS, on February 19, 2010, Susan Nunes Fadley filed an appeal, signed by 34
Berkeley residents, of the ZAB decision with the City Clerk; and

WHEREAS, on April 27, 2010, the Council considered the record of the proceedings
before the ZAB, and the staff report and correspondence presented to the Council, and, in
the opinion of this Council, the facts stated in, or ascertainable from this information, do not
warrant further hearing.

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
Council hereby adopts the findings made by the ZAB in Exhibit A, affirms the decision of
the ZAB to approve Use Permit No. 09-10000038, adopts the conditions in Exhibit A and
the project plans in Exhibit B, and dismisses the appeal.

Exhibits
A: Findings and Conditions
B: Project Plans dated January 28, 2010
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Page 1 of 8
ATTACHMENT 1

FINDINGS AND CONDITIONS
JANUARY 28, 2010

2707 Rose Street

Use Permit #09-10000038

CEQA FINDINGS

1.

The project is categorically exempt from the provisions of the California Environmental

Quality Act (CEQA, Public Resources Code §21000, et seq.) pursuant to Section

15332 of the CEQA Guidelines (“In-fill Housing”) as follows:

A. The project is consistent with the applicable General Plan designation and
applicable General Plan policies (see “General Plan” discussion in this report), as
well as with the applicable zoning designation and regulations.

B. The project occurs within the Berkeley city limits on a project site of no more than
five acres, and is surrounded by urban uses.

C. The site has no value as habitat for endangered, rare or threatened species.

D. The project would not result in any significant effects relating to traffic, noise, air
quality or water quality.

E. The site is already served by required utilities and public services, which will also

adequately serve the project.

The project is categorically exempt from the provisions of the California Environmental
Quality Act (CEQA, Public Resources Code §21000, et seq.) pursuant to Section
15303 of the CEQA Guidelines (“New Construction or Conversion of Small
Structures”™) because this project would involve the construction of one single-family
residence.

Furthermore, the project does not trigger any of the exceptions in CEQA Guidelines
Section 15300.2. In particular, the project will not have any significant effects due to
unusual circumstances, or any cumulatively significant impacts (such as traffic), and it
will not adversely impact any designated historical resources. Therefore, because the
project meets the requirements of CEQA Guidelines Sections 15332 and 15300.2, it is
exempt from further review under CEQA.

GENERAL NON-DETRIMENT FINDING

4.

Pursuant to Berkeley Municipal Code Section 23B.32.040, the Zoning Adjustments
Board finds that the proposed demolition of the existing two-story, 2,477 square foot,
single-family residence to construct a two-story, 6,478 square foot, single-family
residence, with a 3,394 square foot garage on a 29,714 square foot parcel, under the
circumstances of the particular case existing at the time at which the application is
granted, will not be detrimental to the health, safety, peace, morals, comfort, or
general welfare of persons residing or working in the area or neighborhood of such
proposed use or be detrimental or injurious to property and improvements of the
adjacent properties, the surrounding area or neighborhood, or to the general welfare of
the City, for the following reasons:
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FINDINGS AND CONDITIONS Page 2 of 8 2707 ROSE STREET
Page 2 of 8 January 28, 2010

A. That the proposed project conforms to the applicable General Plan Policies by
replacing the existing dwelling with a new dwelling;

B. That the proposed project conforms to the applicable Purposes of the R-1 District
by proposing a dwelling that:

1. WIill preserve the building pattern in the area of large lots with ample setbacks
(Purpose A).

2. Provides usable open space that is in excess of the R-1 District minimum
(Purpose B); and

3. Would provide setbacks that are well above the minimum, thereby minimizing
the potential bulk and unreasonable obstructions of light and air (Purpose C).

C. That the proposed project conforms to the applicable Development Standards of
the R-1 District by conforming to the maximum height limit, maximum lot coverage
and the minimum setback from the interior parcel lines and Shasta Road, usable
open space and the parking requirements for new dwellings.

OTHER REQUIRED FINDINGS

5. Pursuant to Berkeley Municipal Code Section 23E.96.070.C, the Zoning Adjustments
Board finds the exception for average height (31°-6” proposed, 28 maximum) and the
reduction to the required yard adjacent to Rose Street (16’ proposed, 20’ minimum) is
warranted because of steep topography.

File: GALANDUSE\Projects by Address\Rose\2707\UP 09-10000038\Document Finals\2010-01-28 ZAB findings and conditions - adopted by ZAB.doc
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STANDARD CONDITIONS

1. Conditions Shall be Printed on Plans

The conditions of this Permit shall be printed on the second sheet of each plan set
submitted for a building permit pursuant to this Use Permit, under the title ‘Use Permit
Conditions’. The additional sheets may also be used if the second sheet is not of
sufficient size to list all of the conditions. The sheet(s) containing the conditions shall
be of the same size as those sheets containing the construction drawings; 8-1/2” by
11” sheets are not acceptable.

2. Applicant Responsible for Compliance with Conditions
The applicant shall ensure compliance with all of the following conditions, including
submittal to the project planner of required approval signatures at the times specified.
Failure to comply with any condition may result in construction being stopped,
issuance of a citation, and/or modification or revocation of the Use Permit.

3. Uses Approved Deemed to Exclude Other Uses (Section 23B.56.010)

A. This Permit authorizes only those uses and activities actually proposed in the
application and exclude other uses and activities.
B. Except as expressly specified herein, this Permit terminates all other uses at

the location subject to it.

4, Modification of Permits (Section 23B.56.020)
No change in the use for which this Permit is approved is permitted unless the Permit
is modified by the Zoning Adjustments Board, in conformance with Section
23B.56.020.A.

Changes in the plans for the construction of a building or structure, may be modified
prior to the completion of construction, in accordance with Section 23B.56.030.D. The
Zoning Officer may approve changes to plans approved by the Board, consistent with
the Board’s policy adopted on May 24, 1978, which reduce the size of the project. The
Zoning Officer may also approve a maximum two-foot variation to Board approved
plans, provided, that such variation does not increase a structure’s height, reduce the
minimum distance to any property line, and/or does not conflict with any special
objective sought by the Board. In the case of modifications to Use Permits for
construction of, or additions or changes to, single-family homes which required Board
review, the Zoning Officer shall follow Board policy adopted March 13, 1997, as
follows:

A. Upon applications for modifications to a home where a Use Permit has been
granted, Staff shall review the Use Permit to determine if any explicit conditions
were placed on the Use Permit that would be affected by the proposed
modification.

B. If, prior to acting on a Building Permit, Staff becomes aware of controversy over
an earlier application, Staff may choose to conduct a more detailed review of
the record to determine if conditions were implied by the Board or offered by the
applicant (but not included in the Use Permit conditions) that would be affected
by the proposed modification (this does not imply that Staff will review the whole
Use Permit record for all applications).

File: GALANDUSE\Projects by Address\Rose\2707\UP 09-10000038\Document Finals\2010-01-28 ZAB findings and conditions - adopted by ZAB.doc
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C. If there are explicit conditions (#A) or implied conditions (#B) affected by the
proposed modification, the project shall be brought back to the Board as a Use
Permit Modification.

D. If there are no explicit conditions that would be affected by the proposed
modification, and if Staff is not otherwise aware of implied conditions, and the
project would otherwise meet the requirements of the Zoning Ordinance, Staff
will approve the Building Permit without Board or public review.

5. Plans and Representations Become Conditions (Section 23B.56.030)
Except as expressly specified herein, the site plan, floor plans, building elevations and
any additional information or representations submitted by the applicant during the
Staff review and public hearing process leading to the approval of this Permit, whether
oral or written, which indicated the proposed structure or manner of operation are
deemed conditions of approval.

6. Subject to all City and Other Regulations (Section 23B.56.040)
The approved use and/or construction are subject to, and shall comply with, all
applicable City Ordinances and laws and regulations of other governmental agencies.

7. Exercised Permit for Use Survives Vacancy of Property (Section 23B.56.080)
Once a Permit for a use is exercised and the use is established, that use is legally
recognized, even if the property becomes vacant, except as set forth in Standard
Condition #8 below.

8. Exercise and Lapse of Permits (Section 23B.56.100)

A. A permit for the use of a building or a property is exercised when, if required, a
valid City business license has been issued, and the permitted use has
commenced on the property.

B. A permit for the construction of a building or structure is deemed exercised
when a valid City building permit, if required, is issued, and construction has
lawfully commenced.

C. A permit may be declared lapsed and of no further force and effect if it is not
exercised within one year of its issuance, except that permits for construction or
alteration of structures or buildings may not be declared lapsed if the permittee
has (1) applied for a building permit or (2) made substantial good faith efforts to
obtain a building permit and begin construction, even if a building permit has not
been issued and/or construction has not begun.

9. Indemnification Agreement
The applicant shall hold the City of Berkeley and its officers harmless in the event of
any legal action related to the granting of this Permit, shall cooperate with the City in
defense of such action, and shall indemnify the City for any award of damages or
attorneys fees that may result.

File: GALANDUSE\Projects by Address\Rose\2707\UP 09-10000038\Document Finals\2010-01-28 ZAB findings and conditions - adopted by ZAB.doc
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ADDITIONAL CONDITIONS

Pursuant to BMC Section 23B.32.040.D, the Zoning Adjustments Board attaches the
following conditions to this Permit:

Prior to Issuance of Any Building Permit

10.

11.

12.

13.

14.

Construction Noise: The applicant shall provide the project planner with the name
and telephone number of the individual empowered to manage construction noise from
the project. The individual's name, telephone number, and responsibility for noise
management shall be posted at the project site for the duration of construction in a
location easily visible to the public. The individual shall record all noise complaints
received and actions taken in response, and submit this record to the project planner
upon request.

a Noise Management Individual

Name Phone #

Neighbor Consultation: Prior to submitting the construction management plan

required by condition #12, the applicant shall prepare a draft of this plan for

presentation to the neighborhood that includes at least the following:

e Plans to move materials on/off of the site;

e Tentative start and duration of construction;

e Streets to be used for access to the site;

e Description of vehicles that will access the site (aside from vehicles weighing less
than 6,000 Ibs when empty);

e Plan for worker parking;

e Measures to address potential damage to public or private property; and

e Plans for full or partial street closures, if any.

Construction Traffic Management Plan: The applicant shall secure the City Traffic
Engineer’s approval of a construction traffic management plan. Please contact the
Office of Transportation at 981-7010, or 1947 Center Street, 3" floor, and ask to speak
to a traffic engineer. In addition to other requirements of the Traffic Engineer, this plan
shall include the locations of material and equipment storage, trailers, worker parking,
a schedule of site operations that may block traffic, and provisions for traffic control.
The City Zoning Officer and/or Traffic Engineer may limit off-site parking of
construction-related vehicles if necessary to protect the health, safety, or convenience
of the surrounding neighborhood.

a City Monitor: Traffic Engineer

Signature Date

Green Building: The applicant shall complete and submit an updated Draft
GreenPoint Checklist to the project planner with comments on any revisions to the
project that affect the project’s green building score.

Construction Erosion Control and Drainage: The project shall comply with all
Phase Il NPDES Storm Water regulations for Small Construction activities. In
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15.

16.

particular, the project grading plan shall include Drainage and Erosion Control Plans to
minimize the impacts from erosion and sedimentation during grading. This plan shall
conform to all standards adopted by the City of Berkeley and Alameda County. This
plan shall include at least the following procedures: (1) restricting grading to the dry
season; (2) protecting all finished graded slopes from erosion using such techniques
as erosion control matting and hydroseeding; (3) protecting downstream storm
drainage inlets from sedimentation; (4) using silt fencing and hay bales to retain
sediment on the project site; and (5) any other suitable measures outlined in the
Association of Bay Area Governments' (ABAG) Manual of Standards for Erosion and
Sediment Control Measures or the San Francisco Bay Regional Water Quality Control
Board’s Erosion and Sediment Control Field Manual.

Construction Erosion Control and Drainage: Any construction during the wet
season shall require submittal of a soils report with appropriate measures to minimize
erosion and landslides, and the developer shall be responsible for following these and
any other measures required by the Building and Safety Division and the Public Works
Department.

Coast Live Oaks. The Arborist Survey Report, prepared by Grant Hamilton and dated
September 9, 2009, shall be incorporated into the building permit plans.

During Construction:

17.

18.

19.

20.

Coast Live Oaks. Construction shall adhere to the requirements of the Arborist
Report, and any subsequent recommendations required to ensure the continued
health of the Coast Live oak trees.

Construction Hours and Noise: Construction activity shall be limited to between the
hours of 8:00 a.m. and 6:00 p.m. on Monday through Friday, and between 9:00 a.m.
and noon on Saturday. No construction-related activity shall occur on Sunday or any
Federal Holiday. Equipment and trucks used for project construction shall utilize the
best available noise control techniques (e.g., improved mufflers, equipment re-design,
use of intake silencers, ducts, engine enclosures and acoustically-attenuating shields
or shrouds, wherever feasible and necessary).

Construction Noise: Impact tools (e.g., jack hammers, pavement breakers and noise
drills) used for project construction shall be hydraulically or electrically powered
wherever possible to avoid noise associated with compressed air exhaust from
pneumatically powered tools. However, where use of pneumatic tools is unavoidable,
an exhaust muffler on the compressed air exhaust shall be used; this muffler can lower
noise levels from the exhaust by up to 10dB. External jackets on the tools themselves
shall be used where feasible and this could achieve a reduction of 4 dB. Quieter
procedures shall be used such as drilling rather than impact equipment whenever
feasible.

Construction Noise: To ensure compliance with BMC Section 13.40.070.B.7 (a-b)
Prohibited acts, the operation of any tools or equipment used in construction, drilling,
repair, alteration, or demolition work is subject to the following standards measured at
the property line of the subject site:
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A. Maximum sound levels for nonscheduled, intermittent, short-term operation

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

(less than ten days) of mobile equipment shall not exceed 85 dBA Monday -
Friday from 7:00 a.m. to 7:00 p.m. or 70 dBA weekends and legal holidays 9:00
a.m. to 8:00 p.m.

B. Maximum sound levels for repetitively scheduled and relatively long term
operation (period of ten days or more) of stationary equipment shall not exceed
70 dBA Monday -Friday from 7:00 a.m. to 7:00 p.m. or 60 dBA weekends and
legal holidays 9:00 a.m. to 8:00 p.m.

Construction Noise: No construction activity that may cause vibrations or excessive
noise involving the use of heavy machinery shall be allowed.

Construction Noise: To ensure compliance with the City of Berkeley’s Noise
Ordinance, the Zoning Officer is authorized to place additional limitations on the hours
of operation and/or halt construction until corrective measures are taken.

All active construction areas shall be watered at least twice daily, and all piles of
debris, soil, sand or other loose materials shall be watered or covered.

Prior to any excavation, grading, clearing, or other activities involving soil disturbance
during the rainy season (between October 15 and April 15), the applicant shall obtain
approval of an erosion prevention plan by the Building and Safety Division and the
Public Works Department.

If underground utilities leading to adjacent properties are uncovered and/or broken, the
contractor involved shall immediately notify the Public Works Department and the
Building & Safety Division, and carry out any necessary corrective action to their
satisfaction.

Subject to approval of the Public Works Department, the applicant shall repair any
damage to public streets and/or sidewalks by construction vehicles traveling to or from
the project site.

All piles of debris, soil, sand, or other loose materials shall be covered at night and
during rainy weather with plastic at least one-eighth millimeter thick and secured to the
ground.

Trucks hauling debris, soil, sand, or other loose materials shall be covered or required
to maintain at least two feet of board.

Public streets shall be swept (preferably with water sweepers) of all visible soil
material carried from the site.

The height and location of the proposed structure, property lines and spot elevations
shall be verified by a licensed surveyor or engineer on site after foundation forms are
placed, but before pouring concrete or placing construction material in its permanent
position. This verification shall be to the satisfaction of the Zoning Officer.
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Prior to Issuance of Occupancy Permit or Final Inspection:

31.  The project shall conform to the plans and statements in the Use Permit.

32. All landscape, site and architectural improvements shall be completed per the
attached approved drawings dated January 20, 2010.

33. Green Building: The applicant shall update, sign, and submit an As-Built GreenPoint
Checklist reflecting final as-built conditions, including the total green building score, to
the project planner.

At All Times:

34. All exterior lighting shall be shielded and directed downward and away from property
lines to prevent excessive glare beyond the subject property.

35. The applicant shall establish and maintain drainage patterns that do not adversely
affect adjacent properties and rights-of-way. Drainage plans shall be submitted for
approval of the Building & Safety Division and Public Works Department, if required.

36. The applicant shall ensure that all excavation takes into account surface and

subsurface waters and underground streams so as not to adversely affect adjacent
properties and rights-of-way.

File: GALANDUSE\Projects by Address\Rose\2707\UP 09-10000038\Document Finals\2010-01-28 ZAB findings and conditions - adopted by ZAB.doc
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