{ CITY 2F

—

Office of the City Manager
ACTION CALENDAR

November 18, 2008

To: n/ Honorable Mayor and Members of the City Council

From: \ Phil Kamlarz, City Manager

Submitted by: Daniel Marks, Director, Planning and Development

Subject: ZAB Appeal: 1725 University Avenue

RECOMMENDATION

Adopt a Resolution affirming the decision of the Zoning Adjustments Board (ZAB) to
approve Use Permit No. 07-10000020 for a new wireless telecommunications facility
(with eight antennas and related equipment) for T-Mobile Wireless at 1725 University
Avenue, and dismiss the appeal of this decision.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS

On June 12, 2008, ZAB approved this Use Permit application. On June 16, 2008, the
Notice of Decision was issued; on June 28, 2008, Stephen W. Lakotos filed an appeal
of this project with the City Clerk.

BACKGROUND
On February 13, 2007, T-Mobile Wireless submitted a Use Permit application to
construct a new wireless telecommunications facility at 1725 University Avenue.

Site and surrounding area conditions

The project site is located on the northern side of University Avenue between McGee
Avenue and Grant Street. It contains a four-story mixed-use building with 27 affordable
apartment units and ground floor retail (restaurant) and parking. Parcels to the east of
the site are used for residential purposes. Lots to the south and west are retail; to the
east is a motel.

Project description
The proposal involves the following main elements:

1. Four pairs of antennas within a five-foot tall extension of the existing stairwell
penthouse located adjacent to the street. The existing height of the stair tower
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penthouse is 52’°6”. The total height of the penthouse with the extension will be
57°'6”. The extension will match the texture and color of the existing penthouse
structure;

2. Equipment cabinets within a new 15-foot by 15-foot penthouse constructed to
match the existing rooftop structures;

3. A GPS antenna mounted on the exterior of the equipment screen wall.

ZAB Decision

On May 8, 2008, the Zoning Adjustments Board held a public hearing. The Board heard
testimony from the carriers’ representatives and from four objectors to the project,
including the appellant. Several neighbors were concerned about the noise and lack of
screening for an existing ground level restaurant’s rooftop mechanical duct and vent
system and about the dense population of antennas in the neighborhood. The Board
closed the public hearing and continued the item to their next scheduled meeting and
directed staff to report back regarding the noise complaints and screening issues
relating to the rooftop mechanical system that services the restaurant. [Vote: (7-1-1-0):
Ayes-Anthony, Wilson, Judd, Arreguin, Alvarez Cohen, Shumer, Mathews; No-Allen;
Abstain-0; Absent: Doran]

On May 22, 2008, staff provided information to the Board that City staff erroneously
neglected to route the revision of the building permit for the ground floor restaurant’s
tenant improvement to Design Review Staff for review. The revision included the
mechanical roof equipment for the restaurant. The property owner, Affordable Housing
Associates, submitted a letter indicating their intent to address the screening issue. The
Board discussed the noise analysis completed by Affordable Housing Associates and
the noise analysis completed by lllingworth and Rodkin, Inc., the City’s independent
noise consultant. Both noise studies concluded that the existing ambient noise levels
did not violate the City’s Community Noise Ordinance. The lllingworth & Rodkin report
included the existing restaurant fan ambient noise plus noise expected from the
proposed telecommunication facility and concluded that the proposed facility would not
increase the existing noise levels currently at the site. Action on the Use Permit was
continued because a motion to approve the project did not receive the necessary five
votes. [Vote: (4-2-2-1): Ayes-Allen, Doran, Alvarez Cohen, Matthews; No-Anthony,
Arreguin; Abstain-Wilson, Shumer; Absent-Judd (Kashani recused herself).

On June 12, 2008, the Zoning Adjustments Board approved the application for the Use
Permit. Vote: 6-2-1; Ayes-Doran, Allen, Matthews, Wilson, Alvarez Cohen, Judd; No-
Arreguin, Anthony; Abstain-Shumer. The findings made by the ZAB to approve the Use
Permit are summarized as follows (the complete findings may be found in the attached
Exhibit A):

e A report submitted by the applicant and prepared by a registered engineer
indicates that the wireless telecommunications facility will comply with the
Federal Communications Commission (FCC) standards for limiting human
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exposure to radio frequency energy. The measures recommended in the report
are incorporated in the conditions of approval for the project;

e The design of the wireless facility incorporates a number of features to ensure
that the facility would be compatible with the existing building and would not be
“readily visible”. The Design Review Committee reviewed the project and
granted preliminary approval subject to the condition that the applicant return to
the Design Review Planner for Final Design Review;

e The applicant has provided a statement that it will cooperate with any further co-
location requests to the extent they are feasible;

e A report prepared for the project confirmed that the proposed facility would fill in
the coverage gap and improve in-building reception in the area of concern;

e The applicant’s statement indicates that co-location with existing facilities is not
feasible since there are no other wireless facilities in the vicinity that would satisfy
the carrier’'s coverage and capacity needs;

¢ A noise study prepared for the project demonstrated that the proposed
equipment would not generate noise levels exceeding the limits established by
Berkeley Municipal Code Chapter 13.40, Community Noise; and

e The facility is conditioned to meet all standards of the Uniform Building code and
all portions of the facility shall be anchored so that an earthquake does not
dislodge them or tip them over.

On June 28, 2008, Stephen Lakotos filled an appeal of the ZAB decision. Mr. Lakotos
lives at 1714 Berkeley Way, behind and north of the site. Mr. Lakotos testified at the
May 8, 2008 ZAB meeting and voiced concerns regarding the noise that is generated by
the restaurant’s rooftop mechanical system.

RATIONALE FOR RECOMMENDATION
The appellant raised the following points in the appeal (staff response follows each
point):

Issue:
Health impacts caused by the antennas.

Response:
Section 704 of the Telecommunications Act of 1996 (47 U.S.C. §332(c)) prohibits local

governments from regulating proposed wireless service facilities on the basis of the
environmental effects of radio frequency emissions as long as the facilities comply with
the Federal Communication Commission's (FCC) regulations. Berkeley Zoning
Ordinance Section 23C.17.100.B.1 requires the Zoning Adjustments Board to make a
finding that the facility will comply with these regulations.

The applicant provided a report prepared by an electrical engineer registered with the
State of California as required by Berkeley Zoning Ordinance Section 23C.17.040.F.
Hammett & Edison, Inc. Consulting Engineers evaluated the proposed antenna
installation for compliance with appropriate guidelines limiting human exposure to radio
frequency (RF) electromagnetic fields. That report states that the antennas are
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designed to concentrate their energy towards the horizon and that very little energy is
directed toward the sky or the ground and that due to the short wavelength of the
frequencies assigned by the FCC for this wireless service, the antennas require line-of-
sight paths for their signals to provide adequate coverage. The report concludes that
due to the low power rating of the facility, it is generally not possible for exposure
conditions to reach the maximum permissible exposure limits without being in close
physical proximity of the rooftop antennas.

The T-Mobile antennas are not accessible to the general public; however, to prevent
occupational exposures that might occur during such activities as building maintenance,
the Hammett & Edison report recommends that explanatory warning signs be posted at
the roof access location(s) and on the penthouse enclosure to prevent access within
four feet directly in front of the antennas themselves. Such signs should be readily
visible from any angle of approach to persons who might need to work within that
distance. These requirements are included in the conditions of approval.

ZAB discussed the federal law prohibiting it from basing its decision of environmental
effects of telecommunication facilities but recognized that the conclusions of the
Hammett & Edison report and concurred that the proposed antenna installation and
facility will comply with the prevailing FCC Standards for limiting public exposure to
radio frequency energy and will not cause significant impact on the environment. The
appeal does not present new information to suggest that the determination of the ZAB
was incorrect regarding the project’s related environmental impacts.

Issue:
Visual and noise impacts of the building’s existing mechanical equipment.

Response:
The appellant raises concerns that relate to the building’s existing mechanical system

that services the ground floor restaurant. These are not affected by the proposed
application. After discussing the relevance of the mechanical system and the proposed
telecommunication facility and whether the new facility will contribute additional noise
levels in the area, ZAB concluded that their review of the wireless application should
focus on the proposal before them and should not include the restaurant’s mechanical
system. ZAB concluded that the proposed facility’s antennas and equipment would not
cause significant noise impacts that would be detrimental to the surrounding
neighborhood. The ZAB made this determination based on the following information.

Following the May 8™ Board discussion, Staff contacted the City’s independent noise
consultant, lllingworth and Rodkin, and asked for clarification on the existing ambient
noise level at the site compounded with the proposed T-Mobile equipment lease area.
lllingworth and Rodkin revised their January 22, 2008 noise analysis and concluded that
the estimated future noise levels with the equipment cabinet would increase the ambient
noise levels by approximately 1 dB and that the estimated day-night noise levels,
including the units cooling system, would not change the ambient noise levels. The
noise study included the noise from the exhaust fan as part of ambient noise.
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After the ZAB closed the public hearing, Affordable Housing Associates, the owner of
the site, submitted a noise analysis completed in November 2007. In that analysis,
acoustical and vibration consultants Wilson, lhrig & Associates report concluded that the
exhaust fan noise would meet the City’s Noise Ordinance, BMC, Section 13.40.050, for
day and night time levels. If the fan continued to operate after the restaurant closed at
10 p.m., the noise levels would not meet the night time limits.

Affordable Housing Associates, the owner of the site, submitted a letter to the ZAB at
the May 22, 2008 ZAB meeting indicating their intent to address the issue of screening
the rooftop mechanical system, thereby resolving the visual and noise problems. On
June 2, 2008, staff contacted Berkeley Dispute Resolution Services to initiate mediation
between the owner and concerned neighbors regarding the restaurant’s rooftop system.
On June 24, 2008, Victor Herbert of Berkeley Dispute Resolution Services met in
mediation with Teresa Clark, representing Affordable Housing Inc., and three of the
neighbors regarding exhaust system. All parties were in agreement to measure the
sound output and to have an engineer consult on relocating the conduit. The restaurant
is no longer in operation. However, all parties are in direct contact with each other and
Berkeley Dispute Services. Berkeley Dispute Services is monitoring their progress.
Design Review staff is waiting for the outcome of mediation before proceeding with the
review of screening for the rooftop system.

The ZAB recognized the efforts made by the owner in 2007 for obtaining a noise
analysis and for agreeing to work with the restaurant, the neighbors, and City staff to
resolve the rooftop mechanical system’s visual and noise issues. ZAB felt that the
applicant had presented adequate information to address these issues as well as
screening for the telecommunication facility. ZAB concluded that because the Design
Review Committee reviewed the telecommunication facility proposal and granted
preliminary approval subject to the condition that the applicant return to the Design
Review Planner for Final Design Review, the telecommunication facility is allowable and
is a separate issue than the restaurant’s exhaust system. The appeal does not present
new information to suggest that the determination of the ZAB was incorrect regarding
the project’s related noise or screening impacts.

ALTERNATIVE ACTIONS CONSIDERED
Pursuant to BMC Section 23B.32.060, the Council may take one of the following actions
on appeals of Zoning Adjustments Board decisions:

1. Affirm Zoning Adjustments Board Decision: If the Council determines that the facts
ascertainable from the record prepared by the Zoning Officer do not warrant further
hearing, the Council shall affirm the decision of the Zoning Adjustments Board and
dismiss the appeal, in which case the application is approved.

2. Set for Public Hearing: If the Council determines that the facts ascertainable from
the record prepared by the Zoning Officer warrant further hearing, the Council shall
set the matter for a public hearing.
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Remand to the Zoning Adjustments Board: If the Council determines that the facts
ascertainable from the record prepared by the Zoning Officer warrant
reconsideration of the application by the Zoning Adjustments Board, or if the
applicant has submitted revisions to the application, the Council shall remand the
matter to the Zoning Adjustments Board to reconsider the application, in which case
it shall specify whether or not the Zoning Adjustments Board shall hold a new public
hearing, and shall identify those issues which the Zoning Adjustments Board is
directed to reconsider. (Council must specify issues that the Zoning Adjustments
Board is directed to investigate and reconsider. A new decision may be appealed in
the normal manner unless otherwise directed by Council. If 60 days pass, and the
Zoning Adjustments Board has made no subsequent decision, then the original
decision and the original appeal of that decision shall be placed back on the Council
agenda in the same manner as a new decision and appeal.)

Action Deadlines:

1. Date appeal first appeared on Council agenda September 16, 2008.

2. If none of the three actions shown above is taken by October 16, 2008 (30 days from
the date the appeal first appears on the agenda), the decision of the Zoning
Adjustments Board is deemed affirmed.

3. A public hearing must commence within 60 days of the date the vote to hold a
hearing is taken.

CONTACT PERSON

Debra Sanderson, Land Use Planning Manager, (510) 981-7411

Attachments:
1: Resolution

Exhibit A: Findings and Conditions
Exhibit B: Project Plans

2: Appeal Letter

3: ZAB Staff Report, June 12, 2008
4: Index to Administrative Record
5: Administrative Record
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RESOLUTION NO. ##,###-N.S.

AFFIRMING THE DECISION OF THE ZONING ADJUSTMENTS BOARD TO APPROVE
USE PERMIT 07-10000020 TO ALLOW THE CONSTRUCTION OF A NEW
WIRELESS TELECOMMUNICATIONS FACILITY (INCLUDING EIGHT ANTENNAS
AND RELATED EQUIPMENT) FOR T-MOBILE COMMUNICATIONS, AND
DISMISSING THE APPEAL

WHEREAS, on February 13, 2007, the City received an application from T-Mobile
Communications requesting approval of a use permit to allow the construction of a new
wireless telecommunication facility (including eight antennas and related equipment); and

WHEREAS, on November 6, 2007, this application was deemed complete; and

WHEREAS, on April 24, 2008, 313 public hearing notices were mailed to neighborhood
groups with an interest in this area, and all property owners and occupants within 300
feet of the project site; and

WHEREAS, on May 8, 2008, the Zoning Adjustments held a public hearing, closed the
public hearing and recommended continuance to the next scheduled Zoning
Adjustments meeting; and

WHEREAS, on May 22, 2008, the Zoning Adjustments was not able receive the
required votes for a motion to approve the project and recommended continuance to the
next scheduled Zoning Adjustments meeting; and

WHEREAS, on June 12, 2008, the Zoning Adjustments approved Use Permit No. 07-
10000020; and

WHEREAS, on June 16, 2008, notice of the ZAB decision was issued; and
WHEREAS, on June 28, 2008, Stephen W. Lakatos filed an appeal with the City Clerk; and

WHEREAS, attached hereto are the findings and conditions adopted by the ZAB (Exhibit
A) and project plans (Exhibit B) that are included by reference as though fully incorporated
herein; and

WHEREAS, on November 18, 2008, the Council considered the record of the proceedings
before the Zoning Adjustments Board; the Staff report and correspondence presented to
the Council, and, in the opinion of this Council, the facts stated in, or ascertainable from
this information, warrant affirming the decision of the ZAB to approve Use Permit No. 07-
10000020, and dismissing the appeal.

NOW THEREFORE, BE IT RESOLVED that the Council of the City of Berkeley hereby
adopts the findings contained in Exhibit A and affirms the decision of the ZAB to approve
Use Permit No. 07-10000020 for the project located at 1725 University Avenue and
dismisses the appeal.
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Exhibits
A: Findings and Conditions
B: Project Plans
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