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ACTION CALENDAR 
July 19, 2011 

To: Honorable Mayor and Members of the City Council 

From: Phil Kamlarz, City Manager 

Submitted by:  Wendy Cosin, Interim Director, Planning & Development 

Subject: ZAB Appeal: 2992 College Avenue 

RECOMMENDATION 
Adopt a Resolution denying the appeal and affirming the decision of the Zoning 
Adjustments Board (ZAB) to approve Use Permit No. 11-10000005 allowing a change of 
use at an existing commercial tenant space, from personal and household service use 
to quick-service restaurant, which would exceed the numerical quota for quick-service 
restaurants in the Elmwood Commercial (C-E) District.  
 
FISCAL IMPACTS OF RECOMMENDATION 
None. 
 
CURRENT SITUATION AND ITS EFFECTS 
On May 12, 2011, the Zoning Adjustments Board (ZAB) held a public hearing and 
approved the application by a vote of 8-0-1-0 (Yes: Allen, Friedrich, Groves, Hahn, 
Kopelson, Matthews, Shumer, Williams; No: None; Abstain: Alvarez Cohen; Absent: 
None). On May 18, 2011, staff issued the notice of the ZAB decision. On June 1, 2011, 
the Elmwood Merchants Association, in association with several individual businesses 
and the Claremont Elmwood Neighborhood Association, filed an appeal with the City 
Clerk. 
 
BACKGROUND 
The project is a commercial change of use of an existing tenant space, from a personal 
household service to a quick-serve restaurant, which would exceed the quota limitation for 
the number and size of quick-service food uses in the Elmwood Commercial District.  The 
Zoning Ordinance allows for the quota limitation to be exceeded with approval of a Use 
Permit, when the required findings in Berkeley Municipal Code (BMC) Sections 
23E.44.090.B and 23E.44.090.C can be made. Staff recommended to the ZAB that the 
findings could be made.  At its regular meeting on May 12, 2011, the ZAB conducted a 
public hearing, at which the applicant and appellants provided testimony; the ZAB 
concluded that the project would meet the required findings. 
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RATIONALE FOR RECOMMENDATION 
The issues raised in the appellant’s letter, and staff’s responses, are as follows. For the 
sake of brevity, the appeal issues are not re-stated in their entirety; refer to the attached 
appeal letter for full text. 
 
Issue 1: The appellant contends that the ZAB did not make the required finding 

that the applicant had provided evidence of neighborhood and merchant 
support for the project [p. #1 of the attached appeal letter].  

 
Response 1: The appellant misstates the required finding.  BMC Section 

23E.44.090.C, relating to a Use Permit to exceed the quota, requires 
that the ZAB find “… The exception shall result in the positive 
enhancement of the purposes of the District, as evidenced by 
neighborhood resident and merchant support and marketing surveys or 
other information indicating probable substantial patronage by 
surrounding residents”.  The applicant satisfied the finding by showing 
“probable substantial patronage” by providing 500-plus signatures of 
existing patrons of their shop a few blocks south who indicated they 
would patronize a replacement location in Elmwood.  Of these 
signatories, it appears that about half are neighborhood residents. 
Others may be local employees and visitors to the area for other 
shopping and dining purposes. Testimony from local supporters also 
was provided at the ZAB hearing.  Although opposition was also 
expressed by some local merchants, the finding does not require that the 
project be supported by everyone.  ZAB adopted a finding in support of 
the exception as supportive of the purposes of the District because it 
would be local-serving, compatible with the neighborhood, and not 
generate high traffic or parking demand, and was supported by patrons 
of the existing shop that would be relocated to this tenant space.  Thus, 
the exception to the quota limitation is supportable with a Use Permit. 

 
Issue 2: The appellant contends that approving the Use Permit would create a 

domination of the quick food service use within the District [p. #1 of 
attached appeal letter]. 

 
Response 2: Section 23E.44.090.B.7 of the Zoning Ordinance requires that “the 

exception would not result in the domination of one type of use”.  The 
ZAB adopted a finding stating, “The proposed change of use, thereby 
exceeding the numerical limitation of quick-service food uses in the 
District, would not over saturate the area with that type of use and would 
enhance the District by allowing a tenant to move into a space that is 
vacant and surrounded by vacant tenant spaces”. This finding was 
based on the ZAB’s analysis of the existing number of quick-service food 
establishments within the district (7 are allowed by quota, 8 are presently 
occupied, and a total of 10 permits have been issued), their type of 
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service (coffee, bakery, meals, etc.), their proximity to one another, and 
the fact that the subject proposal would not establish cooking facilities 
and thus would be limited in its food production. The applicant made 
clear that the proposed use was different from others in the area 
because it was a tea shop, not a coffee shop, bakery or restaurant.  The 
only other tea shop in the area recently relocated to San Pablo Avenue.  

 
 There are approximately 100 commercial businesses within the 

Elmwood Commercial District, 10 of which, or approximately 10%, of 
these commercial uses are made up of quick-service food uses. Adding 
an additional quick-service food use to the District would keep the 
percentage of quick-service food uses below 15% of the total 
commercial use distribution and would not create “domination” of the 
quick-service food use within the District.  

  
Issue 3: The appellant contends that there were irregularities in the public 

hearing posting and notification process [p. #1 of attached appeal letter]. 
 
Response 3: The appellants do not identify any particular alleged irregularities. Staff 

followed the applicable posting and notification regulations required by 
law including posting public hearing notices on site and at either end of 
the subject block and mailing 243 public hearing notices to all building 
owners and occupants within 300 feet of the subject property and to all 
neighborhood groups listed on the City’s mailing database for the 
Elmwood Commercial District.  The ZAB public hearing was attended by 
several interested parties, including the appellants. 

 
ALTERNATIVE ACTIONS CONSIDERED 
Pursuant to BMC Section 23B.32.060.B, the Council may (1) affirm the ZAB decision 
and dismiss the appeal, (2) set the matter for a public hearing, (3) remand the matter to 
the ZAB. 
 
Action Deadline: 
Pursuant to BMC Section 23B.32.060.C, if none of the three actions described above 
has been taken by the Council within 30 days from the date the appeal first appears on 
the Council agenda (not including Council recess), then the decision of the Board shall 
be deemed affirmed and the appeal shall be deemed denied. 
 
CONTACT PERSONS 
Debra Sanderson, Land Use Planning Manager, Planning & Development Department, 
(510) 981-7411 
Nathan Dahl, Associate Planner, Planning & Development Department, (510) 981-7483 
 
 
Attachments: 



ZAB Appeal: 2992 College Avenue Action Calendar 
 July 19, 2011 

Page 4 

1: Resolution 
Exhibit A: Findings and Conditions 
Exhibit B: Project Plans, dated February 14, 2011 

2: Appeal Letter, dated June 1, 2011 
3: ZAB Staff Report, dated May 12, 2011 
4: Index to Administrative Record 
5: Administrative Record 



 

 

RESOLUTION NO. ##,###-N.S. 
 

DENYING THE APPEAL OF THE ELMWOOD MERCHANTS ASSOCIATION AND 
AFFIRMING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF USE PERMIT 
NO. 11-1000005 TO CHANGE THE USE OF AN EXISTING TENANT SPACE FROM 
PERSONAL AND HOUSEHOLD SERVICE TO A QUICK-SERVICE FOOD USE, 
THEREBY EXCEEDING THE QUOTA LIMITATION IN THE ELMWOOD 
COMMERICAL (C-E) DISTRICT AT 2992 COLLEGE AVENUE 
 
WHEREAS, on February 14, 2011, David Burton (“applicant”) filed an application for a 
Use Permit to convert an existing commercial tenant space, from personal and household 
service use to quick-service restaurant, thereby exceeding the numerical quota for quick-
service restaurants in the Elmwood Commercial (C-E) District (“project”); and 
 
WHEREAS, on March 14, 2011, staff deemed the application complete; and 
 
WHEREAS, on April 28, 2011, staff mailed and posted a Notice of Public Hearing for 
the project in accordance with BMC Section 23B.32.020; and 
 
WHEREAS, on May 12, 2011, the Zoning Adjustments Board (ZAB) held a public 
hearing in accordance with BMC Section 23B.32.030, and approved the project; and 
 
WHEREAS, on May 19, 2011, staff issued the notice of the ZAB decision; and 
 
WHEREAS, on June 1, 2011, the Elmwood Merchants Association filed an appeal of the 
ZAB decision with the City Clerk; and 
 
WHEREAS, on July 19, 2011, the Council considered the record of the proceedings 
before the ZAB, and the staff report and correspondence presented to the Council, and, in 
the opinion of this Council, the facts stated in, or ascertainable from this information, do not 
warrant further hearing. 
 
NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the 
Council hereby adopts the findings made by the ZAB in Exhibit A, affirms the decision of 
the ZAB to approve Use Permit No. 11-1000005, adopts the conditions in Exhibit A and 
the project plans in Exhibit B, and dismisses the appeals. 
 
 
Exhibits 
A: Findings and Conditions 
B: Project Plans, dated February 14, 2011 
 











































































 
 

ZAB Appeal  
2992 College Avenue 
Administrative Record 

 
 
 
 

 
 
Attachment 5 to this report, ZAB Appeal, 2992 
College Avenue, is on file and available for review at 
the City Clerk Department, or can be accessed from 
the City Council Website  
 
 

 
 

City Clerk Department 
2180 Milvia Street 
Berkeley, CA 94704 
(510) 981-6900 
 
or from:  
 
The City of Berkeley, City Council’s Web site 
http://www.ci.berkeley.ca.us/citycouncil/ 

Attachment 5 
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