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Office of the City Manager
ACTION CALENDAR

July 19, 2011

To: Honorable Mayor and Members of the City Council
y
From: ’i}‘u Phil Kamlarz, City Manager
Submitted by: Wendy Cosin, Interim Director, Planning & Development

Subject: ZAB Appeal: 2992 College Avenue

RECOMMENDATION

Adopt a Resolution denying the appeal and affirming the decision of the Zoning
Adjustments Board (ZAB) to approve Use Permit No. 11-10000005 allowing a change of
use at an existing commercial tenant space, from personal and household service use
to quick-service restaurant, which would exceed the numerical quota for quick-service
restaurants in the EImwood Commercial (C-E) District.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS

On May 12, 2011, the Zoning Adjustments Board (ZAB) held a public hearing and
approved the application by a vote of 8-0-1-0 (Yes: Allen, Friedrich, Groves, Hahn,
Kopelson, Matthews, Shumer, Williams; No: None; Abstain: Alvarez Cohen; Absent:
None). On May 18, 2011, staff issued the notice of the ZAB decision. On June 1, 2011,
the EImwood Merchants Association, in association with several individual businesses
and the Claremont EImwood Neighborhood Association, filed an appeal with the City
Clerk.

BACKGROUND

The project is a commercial change of use of an existing tenant space, from a personal
household service to a quick-serve restaurant, which would exceed the quota limitation for
the number and size of quick-service food uses in the EImwood Commercial District. The
Zoning Ordinance allows for the quota limitation to be exceeded with approval of a Use
Permit, when the required findings in Berkeley Municipal Code (BMC) Sections
23E.44.090.B and 23E.44.090.C can be made. Staff recommended to the ZAB that the
findings could be made. At its regular meeting on May 12, 2011, the ZAB conducted a
public hearing, at which the applicant and appellants provided testimony; the ZAB
concluded that the project would meet the required findings.
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ZAB Appeal: 2992 College Avenue Action Calendar

July 19, 2011

RATIONALE FOR RECOMMENDATION

The issues raised in the appellant’s letter, and staff’s responses, are as follows. For the
sake of brevity, the appeal issues are not re-stated in their entirety; refer to the attached
appeal letter for full text.

Issue 1:

Response 1:

Issue 2:

Response 2:

The appellant contends that the ZAB did not make the required finding
that the applicant had provided evidence of neighborhood and merchant
support for the project [p. #1 of the attached appeal letter].

The appellant misstates the required finding. BMC Section
23E.44.090.C, relating to a Use Permit to exceed the quota, requires
that the ZAB find “... The exception shall result in the positive
enhancement of the purposes of the District, as evidenced by
neighborhood resident and merchant support and marketing surveys or
other information indicating probable substantial patronage by
surrounding residents”. The applicant satisfied the finding by showing
“probable substantial patronage” by providing 500-plus signatures of
existing patrons of their shop a few blocks south who indicated they
would patronize a replacement location in EImwood. Of these
signatories, it appears that about half are neighborhood residents.
Others may be local employees and visitors to the area for other
shopping and dining purposes. Testimony from local supporters also
was provided at the ZAB hearing. Although opposition was also
expressed by some local merchants, the finding does not require that the
project be supported by everyone. ZAB adopted a finding in support of
the exception as supportive of the purposes of the District because it
would be local-serving, compatible with the neighborhood, and not
generate high traffic or parking demand, and was supported by patrons
of the existing shop that would be relocated to this tenant space. Thus,
the exception to the quota limitation is supportable with a Use Permit.

The appellant contends that approving the Use Permit would create a
domination of the quick food service use within the District [p. #1 of
attached appeal letter].

Section 23E.44.090.B.7 of the Zoning Ordinance requires that “the
exception would not result in the domination of one type of use”. The
ZAB adopted a finding stating, “The proposed change of use, thereby
exceeding the numerical limitation of quick-service food uses in the
District, would not over saturate the area with that type of use and would
enhance the District by allowing a tenant to move into a space that is
vacant and surrounded by vacant tenant spaces”. This finding was
based on the ZAB’s analysis of the existing number of quick-service food
establishments within the district (7 are allowed by quota, 8 are presently
occupied, and a total of 10 permits have been issued), their type of
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service (coffee, bakery, meals, etc.), their proximity to one another, and
the fact that the subject proposal would not establish cooking facilities
and thus would be limited in its food production. The applicant made
clear that the proposed use was different from others in the area
because it was a tea shop, not a coffee shop, bakery or restaurant. The
only other tea shop in the area recently relocated to San Pablo Avenue.

There are approximately 100 commercial businesses within the
ElImwood Commercial District, 10 of which, or approximately 10%, of
these commercial uses are made up of quick-service food uses. Adding
an additional quick-service food use to the District would keep the
percentage of quick-service food uses below 15% of the total
commercial use distribution and would not create “domination” of the
quick-service food use within the District.

Issue 3: The appellant contends that there were irregularities in the public
hearing posting and notification process [p. #1 of attached appeal letter].

Response 3: The appellants do not identify any particular alleged irregularities. Staff
followed the applicable posting and notification regulations required by
law including posting public hearing notices on site and at either end of
the subject block and mailing 243 public hearing notices to all building
owners and occupants within 300 feet of the subject property and to all
neighborhood groups listed on the City’s mailing database for the
ElImwood Commercial District. The ZAB public hearing was attended by
several interested parties, including the appellants.

ALTERNATIVE ACTIONS CONSIDERED

Pursuant to BMC Section 23B.32.060.B, the Council may (1) affirm the ZAB decision
and dismiss the appeal, (2) set the matter for a public hearing, (3) remand the matter to
the ZAB.

Action Deadline:

Pursuant to BMC Section 23B.32.060.C, if none of the three actions described above
has been taken by the Council within 30 days from the date the appeal first appears on
the Council agenda (not including Council recess), then the decision of the Board shall
be deemed affirmed and the appeal shall be deemed denied.

CONTACT PERSONS

Debra Sanderson, Land Use Planning Manager, Planning & Development Department,
(510) 981-7411

Nathan Dahl, Associate Planner, Planning & Development Department, (510) 981-7483

Attachments:
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1: Resolution
Exhibit A: Findings and Conditions
Exhibit B: Project Plans, dated February 14, 2011
2: Appeal Letter, dated June 1, 2011
3: ZAB Staff Report, dated May 12, 2011
4: Index to Administrative Record
5: Administrative Record
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RESOLUTION NO. ##,###-N.S.

DENYING THE APPEAL OF THE ELMWOOD MERCHANTS ASSOCIATION AND
AFFIRMING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF USE PERMIT
NO. 11-1000005 TO CHANGE THE USE OF AN EXISTING TENANT SPACE FROM
PERSONAL AND HOUSEHOLD SERVICE TO A QUICK-SERVICE FOOD USE,
THEREBY EXCEEDING THE QUOTA LIMITATION IN THE ELMWOOD
COMMERICAL (C-E) DISTRICT AT 2992 COLLEGE AVENUE

WHEREAS, on February 14, 2011, David Burton (“applicant”) filed an application for a
Use Permit to convert an existing commercial tenant space, from personal and household
service use to quick-service restaurant, thereby exceeding the numerical quota for quick-
service restaurants in the EImwood Commercial (C-E) District (“project”); and

WHEREAS, on March 14, 2011, staff deemed the application complete; and

WHEREAS, on April 28, 2011, staff mailed and posted a Notice of Public Hearing for
the project in accordance with BMC Section 23B.32.020; and

WHEREAS, on May 12, 2011, the Zoning Adjustments Board (ZAB) held a public
hearing in accordance with BMC Section 23B.32.030, and approved the project; and

WHEREAS, on May 19, 2011, staff issued the notice of the ZAB decision; and

WHEREAS, on June 1, 2011, the EImwood Merchants Association filed an appeal of the
ZAB decision with the City Clerk; and

WHEREAS, on July 19, 2011, the Council considered the record of the proceedings
before the ZAB, and the staff report and correspondence presented to the Council, and, in
the opinion of this Council, the facts stated in, or ascertainable from this information, do not
warrant further hearing.

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the
Council hereby adopts the findings made by the ZAB in Exhibit A, affirms the decision of
the ZAB to approve Use Permit No. 11-1000005, adopts the conditions in Exhibit A and
the project plans in Exhibit B, and dismisses the appeals.

Exhibits
A: Findings and Conditions
B: Project Plans, dated February 14, 2011
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The Beanery Inc
2925 College AVE
Berkeley, Ca 94705
(510)665-1404

5/27/11

To Whom It May Concern:

We, Akbar Fazeli, and Sima Navaie, the owners of the Beanery Inc. are hereby writing to
challenge the City Council Members vote to allow the “Cup of Tea” to move into our
small neighborhood.

As we said in person during the City Council meeting, when we inquired about a space
that was not of food service 12 years ago, we were denied the chance to convert it into a
food service with a reference fo the existing quota of seven. At this point the quota has
been exceeded by three, and that is not even an accurate number, for instance the Ashby
Market is now serving sandwiches, etc. In addition the neighborhood is saturated by
coffee and tea houses. The fact that “Tea Leaf” just moved out of this neighborhood is a
clear proof of that point.

We'd like to underline that we have nothing against the people who own “Cup of Tea”.

Truly Yours,

Alkbar Fazeli

e

Sima Navaie
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5400 College Avenue Oakland, CA 94618 510 601 8646

May 28, 2011

Attention: City of Berkeley

Adding to the Elmwood District’s already dense and varied collection of cafes and restaurants
would be not only unnecessary but also detrimental to the area’s economy for several reasons.
First and most obvious is the already severe congestion in the Elmwood District. The traffic is
extremely slow, the parking is limited and the infrastructure cannot support yet another
destination for diners and restaurant employees. By peak hours, much of the parking will be
occupied by employees preparing for those hours. The last thing needed in this small area is
more congestion. If businesses are to be added to the area, they should be mutually beneficial
with the existing community of restaurants (which is already quite comprehensive in style)
instead of diluting their clientele. The recent expansjon of menu and seating at the Summertime
Kitchen and Elmwood Café renders new restaurants even more unnecessary. The issue of waste

management may also bring undesirable consequences.

Philip Raskin, Owner
Filippos

2930 College Ave
Berkeley, CA 94705
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Tad Laird Page 9 of 12
2722 Webster St.
Berkeley 94705

31 May 2011

To:  Berkeley City Council
2180 Milvia St
Berkeley, CA 94704

Re:  Support of Appeal of Food Service use permit for 2992 College Ave.

| am writing to request that the appeal for the use permit issued 2992 College Ave be
upheld. The applicant, despite full awareness of their responsibilities, purposefully did
not meet the requirements for the City to consider granting an exception to the Zoning
regulations for the ElImwood Commercial District. Further, staff made a serious error in
finding in support of the application since clearly stated requirements were not met.

The applicant was expected to show support from both local neighborhood groups and
the merchant association. They did not have that support, and in fact failed to make any
effort to notify the appropriate neighborhood organizations of their intentions. This
demonstrates their complete disregard for the rights of local residents and merchants in
this process. Applicant claims that this is a simple “relocation” of an existing use - again,
this is false. Although the business does exist 3 blocks from the proposed location, it is
an entirely different neighborhood just yards from the Oakland border, and never subject
to the Elmwood Zoning regulations. Applicant collected signatures in support of their
application only at their old location, only from existing customers of that location, and
none were actually collected in the ElImwood. Many of those signatures are from well
outside the local area, with extremely few from our immediate neighborhood. This
shows there is almost no local support. Finally, applicant was supposed to notify alll
residents within 300ft of the proposed location, yet many report receiving no notification.

These are more than enough reasons to deny the use permit. They demonstrate how
badly the City failed in their responsibility to protect the residents and merchants of the
Elmwood, and how both city staff and the members of the ZAB made a very serious
mistake in finding in favor of this application. These mistakes have happened in the
past, and we had gotten strong assurances from staff that the City would put
procedures in place that would prevent them from making them again. Apparently, city
' staff, as well as their management and supervisors, failed completely - yet again.

This use permit will stay with the property indefinitely, and there are many concerns that
this business will fail, allowing yet another fast-food use - over which we will have no
say - into the Elmwood. We have a law, and we need to be able to expect that the City
staff, and our elected representatives, all feel that it is important to enforce it, or to work
with neighbors and merchants to change it. But until it is changed - it must be enforcead.

| ask the council to please rescind the use permit for 2992 College, and to require the
n and start again - and this time, to do it properly.

e T2
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"Berkeley City Council May 31, 2011
2180 Milvia Street
Berkeley, CA94704

Subject: Appeal of ZAB approval for Use Permit #11-10000005, 2992 College Ave.
TO MEMBERS OF CITY COUNCIL;

I join in the appeal of the above Use Permit for 2992 College Ave., Berkeley CA.
for the following reasons:

1) Applicant’s representative stated that neighborhood residents supported “exceeding
the numerical quota for quick-service restaurants” (Section 23E.44.C). This statement
was untrue, as no members of the Claremont-Elmwood Neighborhood Association
(CENA) were contacted.

2) Approval of the use permit would “result in domination of one type of use”; therefore
it would violate the Zoning Code (Section 23E.44.B.7).

While CENA recognizes that the quotas established for the Elmwood are continually
being challenged, the quotas and aforementioned sections of the zoning regulations, as
they exist today, must be enforced. Being a true neighborhood asset, the Elmwood
Shopping District must remain diversified and financially healthy.

Dean Metzger

Vice President, CENA
I Hazel Rd.

Berkeley, CA 94705
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Attachment 2 - Appeal Letter

MI’S. Daﬂoway’s Page 12 of 12

LITERARY 8’ GARDEN ARTS

May 31, 20011

To: City of Berkeley Zoning Board
Re: Cuppa Tea Permit

To Whom It May Concern,

We would like to add our voice as concerned merchants in the Elmwood District
regarding the recent approval of a food permit for “A Cuppa Tea” in the former Tulanian
Rug Cleaning space. While the city has recently discussed changing the quota system on
College Avenue, we have not been apprised of any change in zoning. We are already
over our quota on restaurants and the addition of A Cuppa Tea will only put pressure on
those cafes that already exist here,

In addition, this makes no sense as there are two empty retail spaces directly across the
street which have recently been vacated by Far Leaves Tea and La Cascada. Please
understand that while the Merchants Association has been discussing how to include new
businesses in our district no one has said that we need more restaurant permits. The
quota system needs readjusting, but ignoring it entirely is not in anyone’s interest.

Please call either one of us if you want to.discuss this further.

Sincerely yours,

Tus he“ﬂ‘/UL %LMM W

Marion Abbott

2904 College Avenuc *% Berkeley, California 94705 *4 tel: 510.704.8222 o fax: §10.704.8228
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S T A F F R E P OR T

FOR BOARD ACTION
MAY 12, 2011

2992 College Avenue

Use Permit #11-10000005 to change the use of an existing personal and household service
use to a quick-service food use, thereby exceeding the numerical quota for quick-service
restaurants in the EImwood Commercial District, and to waive the two off-street parking spaces
required for the change of use.

.  Application Basics

A. Land Use Designations:
e General Plan: NC — Neighborhood Commercial
e Zoning: CE - EImwood Commercial District

B. Zoning Permits Required:
+ Use Permit to establish a quick service food service use, under BMC Section
23E.44.030
+ Use Permit to exceed the numerical limitation for quick-service restaurants, under
23E.44.040.A
o Administrative Use Permit to waive two required off-street parking spaces, required
with the proposed change of use.

C. CEQA Determination: Categorically exempt pursuant to Section 15301 of the CEQA
Guidelines (“Existing Facilities”).

D. Parties Involved:

o Applicant Burton Architecture — 2723 8™ St., Berkeley CA, 94710
e Property Owner Janie and Gary Tulanian — 2998 College Avenue, Berkeley
CA, 94705

2120 Milvia Street, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: zab@ci.berkeley.ca.us
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2992 COLLEGE AVENUE ZONING ADJUSTMENTS BOARD
Page 2 of 10 May 12, 2011

Figure 1: Vicinity Map

WERSTER STREEY

File: \\cobnas1\Planning$\LANDUSE\Projects by Address\College\2992\UP 11-10000005\Working\2992 college ZAB Staff Report 5-12-
2011.docx



Attachment 3 - ZAB Staff Report

Page 3 of 10
ZONING ADJUSTMENTS BOARD 2992 COLLEGE AVENUE
May 12, 2011 Page 3 of 10

Figure 2: Site Plan
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2992 COLLEGE AVENUE
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Attachment 3 - ZAB Staff Report

Page 4 of 10

ZONING ADJUSTMENTS BOARD

May 12, 2011

Table 1: Land Use Information

Subject Property Retail/Personal and C-E Neighborhood Commercial
Household Services
(Previously Carpet Cleaning
Service, Currently Vacant)
Surrounding | North Personal and Household C-E Neighborhood Commercial
Properties services (Previously Movie
Rental, Currently Vacant)
South Retail (Carpet Store) C-E Neighborhood Commercial
East Various Commercial C-E Neighborhood Commercial
West Residential R-A1 Low Density Residential

Table 2: Special Characteristics

Alcohol Sales/Service

No There will be no alcohol sales or service at this location.

Quota

Yes There are currently 10 quick-service food uses in the District
where seven are allowed per the numerical quota limitaton
setforth in 23E.44.040.

Table 3: Project Chronology

February 14, 2011

Application submitted

March 14, 2011

Application deemed complete

April 28, 2011 Public hearing notices mailed/posted
May 12, 2011 ZAB hearing
May 13, 2011 PSA deadline’

1. Project mustbe approved or denied within60 days after being determined to
be exempt from CEQA, or 60 days after adoption of a negative declaration, or

180 days after adoption of an EIR (Govt. Code Section 65950).

File: \\cobnas1\Planning$\LANDUSE\Projects by Address\College\2992\UP 11-10000005\Working\2992 college ZAB Staff Report 5-12-

2011.docx
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Attachment 3 - ZAB Staff Report
Page 5 of 10

2992 COLLEGE AVENUE

Page 5 of 10

Table 4: Development Standards

Lot Area (sq. ft.)

3,092

No change

3,092

N/A

Gross Floor Area (sq. ft.)
of 2992 College Avenue

1,385 (Tenant)

No Change

1,385 (Tenant)

1,000

Parking

Automobile

No change

2 net new

Bicycle

No change

0

Table 5: List of Existing Quick-Service Food Establishment Uses in the District

2637 | Ashby

Dream Fluff
Donuts

2708 | Russell

Nabolom
Bakery

2900 | College

Ozzie's
Fountain/One
Love Café

2905 | College

A. Ferrari
Foods

2925 | College

Beanery

2960 | College

Espresso
Roma

2975 | College

La Cascada

2977 | College

2979 | College

Manpuku

Far Leaves

2989 | College

Gordo
Taqueria

Subject Space

File: Zcobnas1\Planning$\LANDUSE\Projects by Address\College\2992\UP 11-10000005\Working\2992 college ZAB Staff Report 5-12-

2011.docx
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2992 COLLEGE AVENUE ZONING ADJUSTMENTS BOARD
Page 6 of 10 May 12, 2011

Il. Project Setting

A. Neighborhood/Area Description:
The project is located on the west side of College Avenue, south of Ashby Avenue in
the ElImwood Neighborhood Commercial (C-E) District. The Elmwood District is made
up of storefronts along College Avenue approximately one and one-half blocks on
either side of Ashby Avenue, as well as one block of Ashby Avenue between
Benvenue Avenue and College Avenue, and a few parcels on Russell Street on either
side of College Avenue. The Districtis made up of an eclectic blend of uses, including
restaurants, beauty salons, restaurants and other food outlets, retail clothing and
jewelry outlets, and personal and household service establishments. A hardware and
household goods store, bank and movie theatre are also located in the District. The
area is characterized by substantial pedestrian activity and automobile traffic during
business hours, seven days a week.

B. Site Conditions:
The site consists of a storefront with three separate tenant spaces that have been
used over time as one tenant space for a retail carpet store and carpet cleaning
services. The tenant space has two levels, a first floor and a mezzanine towards the
rear. Each storefront has a width of about 16 feet and a depth of approximately 50
feet. The building occupies about 90% of the lot with a very narrow alleyway at the
rear.

lll. Project Description
The applicant is proposing to change the use of an existing, 1,385 sq. ft., commercial
tenant space from a retail and personal household service use (part of a larger retail
carpet store with carpet cleaning services) to a quick-service food use. The proposal
would relocate an existing food service business from a location two blocks to the south at
3202 College Ave, within the Neighborhood Commercial (C-N) Zoning Disfrict, to 2992
College Avenue within the EImwood Commercial District (C-E). Unlike the C-N District,
the C-E has a numerical limitation on the number of quick-service restaurants.

The numerical limitation can be exceeded with the issuance of a Use Permit by the Board
if the findings outlined in Section V, Issue #1 can be met. The change of use would trigger
a higher off-street parking standard of one space per 300 sq. ft. of floor area compared to
one space per 500 sq. ft. of floor area and therefore the applicant has applied to waive the
incremental difference (two spaces) that would be required with the change of use subject
to the discussion and proposed findings in Section V, Issue # 2 and Attachment #1.

IV. Community Discussion
A. Neighbor/Community Concerns:

The applicant posted the required Proposed Development Sign in the front window of
the subject tenant space as of February 14, 2011. On April 28, 2011, staff mailed out

File: \\cobnas1\Planning$\LANDUSE\Projects by Address\College\2992\UP 11-10000005\Working\2992 college ZAB Staff Report 5-12-
2011.docx
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Page 7 of 10
ZONING ADJUSTMENTS BOARD 2992 COLLEGE AVENUE
May 12, 2011 Page 7 of 10

notices of public hearing to all owners and occupants within 300 feet of the subject
tenant space. Staff has notreceived any opposition to this application at the time this
staff report was written.

B. Committee Review:
No committee review is required to change the use, exceed the numerical quota and
waive parking. There are no proposed exterior changes to the building. Any future
signs or other changes would be subject to Design Review by staff.

V. lIssues and Analysis

A. Key Issues:

1.

Issue: Exceeding the numerical quota limitation for quick-service restaurants.

Staff Analysis: Currently, the EImwood Commercial District has 10 quick-service
food uses whereas 7 quick-service food uses are allowed under the numerical
quota limitations set forth in the Zoning Ordinance. However, the Ordinance allows
for the numerical limitation to be exceed with the issuance of a Use Permit when
“the exception shall result in the positive enhancement of the purposes of the
District, as evidenced by neighborhood resident and merchant supportand
marketing surveys or other information indicating probable substantial patronage
by surrounding residents” (Section 23E.44.090.C). In this case, the applicant has
submitted signatures from over 500 patrons of the current location at 3202 College
Avenue, many of which live in the surrounding neighborhood of the proposed
location that indicate that they support the proposed move. Furthermore, given that
the subject space, as well as the two adjacent spaces to the south and the
adjacent space to the north are vacant, it would benefit the District to get a new
business to occupy the tenant space in this location. Staff has not received any
objections or opposition to the proposal at the time this report was written.

Staff believes that the proposed use would maintain a scale and balance of retail
goods and services in the district to compatibly serve the everyday needs of
surrounding neighborhoods because the subject location, on the west side of
College Avenue on the block between Webster and Ashby, only has one quick-
service food service use (Café Roma at the corner of College and Ashby). Other
uses on the subject street include a full-service restaurant, a movie theater, retail
and personal and household service uses and a multitude of office spaces in the
Elmwood Village complex just south of the movie theater. It should be noted that
there are several quick-service food uses on the east side of College Avenue
between Ashby Avenue and Webster Street, however, staff believes that the
establishment of the new quick-service food use would not over saturate the
immediate area with quick-service food uses and would be consistent with the
following purposes of the EImwood Commercial District outlined below:

File: \\cobnas1\Planning$\LANDUSE\Projects by Address\College\2992\UP 11-10000005\Working\2992 college ZAB Staff Report 5-12-

2011.docx
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2992 COLLEGE AVENUE ZONING ADJUSTMENTS BOARD
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1. Provide locations for retail goods and service establishments to serve
surrounding neighborhoods;

2. Prevent development which exceeds the amount and intensity of use that
is compatible with adjacent residential neighborhoods;

3. Limit the space occupied by businesses that generate high traffic and/or
parking demands; and

4. Control the proliferation of establishments which, if not limited, might
expand to displace establishments needed to serve surrounding
neighborhoods.

While there are currently 10 existing quick-service food uses in the ElImwood
Commercial Disfrict, the subject proposal would not establish cooking facilities and
thus would be limited in its food production. If in the future the subject quick-service
use wanted to install cooking facilities, a Use Permit Modification would be required
and the Board could consider whether the establishment of cooking facilities would
be appropriate and whether it would represent a proliferation of establishments
which, if not limited, might expand to displace establishments needed to serve
surrounding neighborhoods.

2. Parking: To waive two off-street parking spaces required because of the change in
use.

Staff Analysis: The change from a retail and personal and household service use
to a quick-service food use, increases the off-street parking demand from two
spaces per 1,000 sq. ft. of floor area, or one per 500 sq. ft., to one space per 300
sq. ft. of floor area (Section 23E.44.080). Therefore, the subject 1,385 sq. ft.
commercial tenant space would require an additional two off-street parking spaces
with the change in use. However, the Zoning Ordinance allows for required parking
within commercial districts to be waived with an Administrative Use Permit when
certain findings can be met, under Section 23E.28.140.B, which reads as follows:

B. To approve any reduction of the off-street parking spaces under
Section g 3, or under other sections that refer to this section,
the Zonlng icer or Zoning Adjustments Board must find that the
reduction will not substantially reduce the availability of on-street
parking in the vicinity of the use. The Zoning  Officer or Board must
find that at least one of each of the two groups of conditions below
apply:
1. The use is located one-third of a mile or less from a Bay
Area Rapid Transit (BART) station, intercity rail station or rapid
bus transit stops; or
2. The use is located one-quarter of a mile or less from a
publicly accessible parking facility, the use of which is not limited
to a specific business or activity during the new use’ s peak
parking demand; or

File: \\cobnas1\Planning$\LANDUSE\Projects by Address\College\2992\UP 11-10000005\Working\2992 college ZAB Staff Report 5-12-
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3. A parking survey conducted under procedures set forth by
the Planning Department finds that within 500 feet or less of the
use, on the non-residential street where the use is located, at
least two times the number of spaces requested for reduction are
available through on-street parking spaces for at least two of the
four hours of the new use’s peak parking demand; or

4. The use includes one of the following neighborhood-
serving uses: Retail Products Store(s), Food Service
Establishments, and/or Personal/Household Service(s).
These uses include, but are not limited to: Dry Cleaning and
Laundry Agents, Drug Stores, Food Products Stores,
Household ltems Repair Shops, and/or Laundromats; and

5. The parking requirement modification will meet the purposes
of the district related to improvement and support for alternative
transportation, pedestrian improvements and activity, or similar
policies; or

6. There are other factors, such as alternative
transportation demand management strategies or policies in
place, which will reduce the parking demand generated by
the use.

In this case, Findings #4 and #6 can be made because the proposed use is a neighborhood
serving food use and because the applicant has agreed to a proposed Condition of Approval
which stipulates: “The applicant shall reimburse employees the maximum non-taxable cost of
commuting to and from work on public transportation (e.g., monthly passes) if they so
commute, and a notice informing employees of the availability of such subsidy shall be
permanently displayed in the employee area.”

B. General and Area Plan Consistency:

General Plan Policy Analysis: The 2002 General Plan contains several policies
applicable to the project, including the following:

A. Require ground-floor commercial uses to be oriented to the street and sidewalks
to encourage a vital and appealing pedestrian experience.

E. Maintain and encourage a wide range of community and commercial services,
including basic goods and services.

F. Control the design and operation of commercial establishments to ensure their
compatibility with adjacent residential areas.

VI. Recommendation
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Because of the project’s consistency with the Zoning Ordinance and General Plan, and

minimal impact on surrounding properties, Staff recommends that the Zoning Adjustments
Board:

A. APPROVE Use Permit#11-10000005 pursuant to Section 23B.32.040 and subject to
the attached Findings and Conditions (see Attachment 1).

Attachments:

Findings and Conditions

Project Plans, received February 14, 2011
Photos

Notice of Public Hearing

500 Petition signatures in support of the project.
Correspondence Received

ook wn=

Staff Planner: Nathan Dahl, ndahl@ci.berkeley.ca.us, (510)981-7410
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Attachment 5

ZAB Appeal
2992 College Avenue
Administrative Record

Attachment 5 to this report, ZAB Appeal, 2992
College Avenue, is on file and available for review at
the City Clerk Department, or can be accessed from
the City Council Website

City Clerk Department
2180 Milvia Street
Berkeley, CA 94704
(510) 981-6900

or from:

The City of Berkeley, City Council’s Web site
http://www.ci.berkeley.ca.us/citycouncil/




Harris, Leslie D.

Communication (1)

From: Monigue Rosenthal [morose34@gmail.com]
Sent: , Saturday, July 02, 2011 2:39 PM
To: City Clerk; Berkeley Mayor's Office; Maio, Linda; Moore, Darryl; Anderson, Maxwell; Arreguin,

Jesse L.; Capitelli, Laurig; Wengraf Susan; Worthlngton Kriss; Wozniak, Gordon

Ce: " yenlinhvu1981@yahao.com

Dear Council Members,

My name is Monique Rosenthal and I am long time

patron of A' Cuppa Tea. This letter is in

support of A" Cuppa Tea's proposed relocation to 2992 College Avenue, Berkeley.

Since purchasing a home over three years ago in
hours at A' Cuppa Tea preparing for exams. The
for all. A' Cuppa Tea not only appeals to the
who want to catch-up with friends or colleagues
Tea supports community groups by offering their

Based on the above mentioned facts A' Cuppa Tea
are allowed to continue to do so!

Regards,
Monique Rosenthal, PA-S

Sent from my iPad

Rockridge, I can attest to spending many
owners have created a comfortable environment
caffeine deprived student, but also to those
over tea and lunch. Additionally, A' Cuppa
space as a meeting place.

is an asset to the community and I hope they
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Harris, Leslie D.

Communication (2)

From: Alan Kalmanoff {akalmanoff@ilpp.org]
Sent: Monday, July 04, 2011 8:42 AM
To: City Clerk
Subject: 2992 College Ave - Use Permit #11-10000005
Subject:
PLEASE READ MY STATEMENT AT THE HEARING; I AM UNABLE, DUE TO REASONS OF
HEALTH AND CHILDCARE, TO ATTEND IN PERSON
Date:
7/4/°12
To:

THE DECISION MAKERS OF THE CITY OF BERKELEY RE: ZONING APPEAL

2992 College Ave - Use Permit #11-10000005

SECOND HEARING DATE July 19, 2011.

1. The zoning rules and overall City codes are not designed to presérve businesses that are failing, nor zoning
protesters that are deliberately late, nor to exclude proven new enterprise that would benefit all.

They are instead designed to maintain and enhance the existing businesses that have attracted and supported the
current prosperity in the Elmwood District, and add to the quality and diversity of the neighborhood with new
and exciting ventures that attract business. And sadly, but fairly, they are designed to foster competition for
those businesses that hang on without much patronage, and seek to keep others out; i.e., they are designed also
to allow poorly managed businesses and those with products that are not new or interesting, to fade away of

their own accord.,

It is for these overall reasons of law that I write in support of the zoning and planning application of
Cuppa Tea, which is on the agenda for the City Council meeting on July 19, 2011. I have been a
patron of Cuppa Tea for 13 years at their Alcatraz and College Location. Oakland’s loss will be
Berkeley’s gain, as I am one of hundreds of customers who will follow them to their new location
in Elmwood, approval of their totally reasonable and properly approached application will bring
new business to the Elmwood arca and new revenues to the City of Berkeley.
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I have lived a few blocks from Elmwood while teaching at UC Berkeley for over 35 years, with my last years
spent teaching at Boalt Hall School of Law.

I have had to walk to Qakland to get a good selection of teas and an atmosphere that is both hospital and

~ without pressure, at A Cuppa Tea. Tea is an organic and healthy product and there is no other such store or cafe
within many miles, proving the lie to the Elmwood Café’s disingenuous assertions that there are many similar
“fast service restaurants”. A Cuppa Tea is not a restaurant and only serves food as a convenience for the many
students and local residents who come there to drink tea and chat.

2. The well documented experience on Telegraph Avenue in Berkeley, and elsewhere, demonstrates that a new
business with new customers adds to everyone's prosperity, especially a new business with a different theme
(tea), 500 new customers to a commercial street and neighborhood, and no need for new parking. (Hardly a
handful of the 500 new customers are driving.) These 500 loyal customers, who have registered their
written support for A Cuppa Tea, are shoppers and strollers and customers for all the other
establishments in the Elmwood.

It is a shame that the current protester, The Elmwood Cafe, cannot see that A Cuppa Tea, will CONTRIBUTE
to thetr own failing business, not detract; and, more importantly, will CONTRIBUTE to the larger District,
bringing in NEW customers to the crossroads without new congestion, business looking for tea and resting
between shopping, rather than for fast food. And it is a shame that the protester has made claims that the City
staff has already demonstrated are not valid, as well as put forth deceit claiming a long posted notice was not
early enough.

3. It is understandable that The Elmwood Cafe fears change, but I have lived in Berkeley since 1964 and seen
many businesses come and go, especially in the Elmwood. A Cuppa Tea is just the new entry that is needed to
add and not subtract; their business model totally fits the district.

4. The notice for the current hearing has been posted and was apparent in the old and new neighborhoods for
‘many months, and I personally am aware, from my conversation with the owners and patron of the Elmwood
Cafe, that they were in fact aware for months of the coming hearing; the request for a continuance is
disingenuous and intended not to exercise a proper right for advanced notice, but rather to be directly harmful to
a well loved immigrant Vietnamese family that is "here because we were there," and has proven in 14 years of
great business practice, serving tea (with coffee and food being only a tiny proportion of sales) that the business
is needed, wanted, and adds to the community in all ways. The intent of delay is to trap A Cuppa Tea between
losing their lease to a truly exploitative Oakland landlord, and prevent their new leasehold from being used
productively, a potential blight instead of an asset. Shame on the Elmwood Café. On July 4™, as I write,
would be ashamed if my City could not see these simple truths.

5. After all is said, A Cuppa Tea is only two blocks away from the new location, hardly a basis for protest of
any kind for anyone; it will be a great addition by being a bit closer to the center of commerce at the Ashby
crossroads, and all will benefit, most certainly the existing businesses, and the City itself.

Alan Kalmanoff, JID, MSW, Phd
2613 Hillegass Av
Berkeley, Ca 94704

I am sorry that at this moment I am out of the country and those it is not possible for me to be there in person.



Alan Kalmanoff

Executive Director

Institute for Law & Policy Planning
510.486.8352 (office)

510.593.8201 (cell)

510.841.3710 (fax)



The Berkeley City Council RECEIVED
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2180 Milvia Street
Berkeley, CA 94704

. 1Y OF BERKELEY
Regarding: Proposed Cafe @ 2992 College Avenue, Berkeley, CA 84705 le/ | CLERK DEPARTMENT

June 2nd, 2011

To the Council:

This letter is in reference to the Zoning Adjustments Board recommendation that a business called "A Cuppa Tea" be
allowed a permit to open a Cafe on College Avenue in the Elmwood District. As a matter of principle, my understanding
is that the quota for cafes has already been exceeded. Also, the whole procedure of how a permit should/can be
granted is questionable. The process is supposed to include consultation with neighborhood groups, but in this case
that was not done. Neither the Elmwood Merchants' Association nor the Ciaremont Elmwood Neighborhood Association

was consulted on this matier.

Finally, the integrity of the shopping district cannot be maintained unless the quotas and stipulations are followed
consistently and fairly. Without properly following the resfrictions of zoning and equally enforcing those limits, the
shopping district, by definition, loses its integrity and the zoning rules and relevance are eroded by setting this
precedent. | urge you to reject the recommendation of the ZAB and not issue the permit to "Cuppa Tea".

Thank you for considering my opinion,

Doris Nassiry/a iloyal, longterm Eimwood Neighborhood resident

_Be p. _|! E rward

¢« Back to Inbox Compose Mail  Archive = " Report Spam ' 'Delete  More Actions ¥
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~ July 5% 2011
CITY OF BERKE) 1
CITY CLERK Dﬁﬁxi‘r%figmz'

Re: Appeal of ZAB approval of the Use Permit for A 'Cuppa Tea, 2992 College Ave.
Dear City Council Members.

I support the ElImwood Merchants Association appeal of the issuance of use permit #11-0000005 for
“A Cuppa Tea” and request that it be revoked.

The facts and information regarding the relocation of this application have been misrepresented. This
business is not in the Elmwood at its present location at which it is not subject to the C-E Elmwood
Commercial Zoning.

By Municipal Code Section 23E .44.040, quick-service establishments are to be limited to 1000 square
feet. In the findings and conditions, staff ignored the fact that the applicant's proposed square footage
would exceed this limit by 400 feet,

ZAB is required to hold businesses to a higher standard when a quota exception is to be made in the
Elmwood. Berkeley Municipal Code states “In order for a Use Permit under Section 23E.44.040.A, for
an exception to exceed a numerical limitation for a use, to be granted the following finding must be
made: The exception shall result in the positive enhancement of the purposes of the District.” ZAB did
not follow this code.

Attached is a copy of my letter which I delivered to zoning prior to the hearing.

Sincerely,

(Lot e

Owner, Your Basic Bird
Board Member, ElImwood Merchant's Association
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May 10, 2011

Planning and Development Department
Zoning Adjustments Board
City of Berkeley

Ref; Use permit application for A’Cuppa Tea
Adjustment Board Hearing May 26, 2011

Dear Zoning Adjustment Board members,

At the present time the Numerical Limitations for Food Service in the ElImwood is 17.
That includes 3 Carry Out

7 Quick Serve

7 Full Serve

The Elmwood is presently over the Food Service category by 5 with a total of 22
businesses. Over one quarter of the businesses in the Elmwood is food services of some
type. Since the inception of the quotas I am aware of only one food business that closed
and did not re-open as a food service type and that was because of major renovations to
the building. The addition of a food permit has a long term impact on the commercial
district because the use permit stays with the property.

A’ Cuppa Tea is to be located at College & Alcatraz which is .8 of a mile away from the
proposed location at 2992 College. This business is not presently located in the
Elmwood. This is one reason why I disagree with the project statement for A’ Cuppa Tea
which states that it will not displace establishments that serve the surrounding
neighborhood, because it is an existing neighborhood business. The addition of this
business will draw from the existing customer base and thereby be a detriment and
displace other establishments.

There are presently seven (7) businesses serving Tea & Coffee in the Eimwood. In
Findings — Section 13E.44.090.B.7 states that “a finding also shall be made that such
action and its effects will not: Resuit in domination of this district by one type of use.”
The addition of this business would result in a domination of one type of use in this
district. Eight (8) businesses serving Tea & Coffee is a domination of one type of use.

The current zoning is what we have in place in the Elmwood. If the EImwood community
wants to eliminate the quotas, or make changes to the numerical limitations, there should
be a series of public meetings to discuss that subject. I am on a CENA zoning sub-
committee that has been meeting since Feb 2011 and is working on proposing changes to
the Elmwood zoning to the surrounding neighbors and merchants.

We urge ZAB to allow this process to take place and enforce the current numerical
limitations that are in place.
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¢ 14 KARATS GITY OF BERKELEY
} EXQUISITE CUSTOM JEWELRY CITY CLERK DEPARTF}}.ENT

] GEMS » FINE ART

3§ 2910 COLLEGE AVENUE

{ BERKELFY, CA 94705

Y 510-644-1640 FAX 510-644-1414
E-MAIL: JON®@ | 4KARATS.COM
VAR, | 4KARATS. COM

Subject: Appeal of Use Permit 11-10000005, 2992 College Avenue.
Dear City Council Members:

As a merchant in the Elmwood district for 32 years, former president of the Elmwood Merchants
Association for 10 years, and a member of the Board of Directors of the Elmwood Merchants
Association for 20 years, I strongly support the appeal pending your Council regarding the proposed
entity called "A Cuppa Tea".

1 urge you to consider the following;

The applicant does not have merchant or community support as required by Berkeley Municipal Code
23E.44.90.C. The Elmwood Merchant Association has filed an appeal opposing the permit granted by
the Zoning Board. The Claremont Elmwood Neighborhood Association has also submitted a letter in
support of the merchant's association appeal.

According to Municipal Code “A finding must be made that such actions and effects will not result in
the domination of the district by one type of use.” There is already a surplus of Coffee and Tea shops in
the Elmwood, including Cafe Roma which is located on the very same block of College Ave as the
proposed location. This "dominance of use" clause in the city code is in place to maintain diversity in
our business district. Adding another quick service food use entity causes hardship for existing
restaurants by over saturating the district with restaurants.

Current Elmwood quota regulations exist for a reason. The neighborhood will cease to be a destination
for shopping if the balance between retail spaces and food service spaces is lost. The current number
of restaurants in the Elmwood already exceed the quota. Therefore, approving this exception will
exasperate an existing problem.

Elmwood Merchants rely on the city of Berkeley to enforce zoning laws and ordinances, to keep the
district diversified and financially healthy. I urge the city of Berkeley to enforce the existing quota
regulations in the Elmwood.

John Moriarty
Owner, 14 Karats
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v OF BERK \1{?_ |
ELMWOOD CAFE Bkt

2900 College Ave, Berkeley California
Subject: Appeal of The Issuance of Use Permit #11-10000005, 2992 College Avenue

To Whom It May Concern,

Due to considerable neighborhood opposition by merchants and residents of the ZAB approval
of a restaurant use permit exceeding existing quotas, we at Elmwood Café join in urging the city
council to either refer this application back to the zoning board for reconsideration or schedule
it for a public hearing so that the opinions of the neighborhood can be heard.

It is unfortunate when neighborhood concern gets to this level. Hopefully, in the future, we can
strive for a more open dialogue so that these matters can be resolved earlier on in the process.

When staff recommended the application for approval, they had not yet received any
opposition to the application. Additionally, they had received reassurances from the applicant
that both the neighborhood and the merchants association had been contacted, and even went
so far as to imply their consent.

In reality, the applicant misrepresented contacting these neighborhood organizations.
Furthermore, the applicant did not ensure that the hearing was posted as required by law.
Certainly, this must have contributed to the late arrival of opposition.

Unfortunately, at the hearing, ZAB members stated that although they were troubled by the
many issues being raised, they were uncomfortable going against staff recommendation. What
the ZAB was not taking into consideration, is that staff did not have this information available
to them when they made their recommendation. In fact, staff could not have made this finding
with the considerable opposition that is now known, because Berkeley Municipal Code 23E
44.090 C) requires “neighborhood and merchant support” for the approval of an application
that exceeds the existing quotas.

We appreciate the city’s attempts to help small businesses in these difficult times, and look
forward to a greater partnership on these issues in the future. However, we feel that it is of
utmost importance that the opinions of merchants involved be considered when the city makes
decisions that greatly affect our prosperity.

Thank you,

y 798

Michael Pearce
Owner
Elmwood Cafe
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