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Office of the City Manager
ACTION CALENDAR

February 12, 2008

To: ,ﬁlL,f Honorable Mayor and Members of the City Council
From: |  Phil Kamlarz, City Manager

Submitted by: Dan Marks, Director, Planning Department and Renelda Mary, Interim
Director, Housing Department

Subject: Proposed Condo Conversion Ordinance, BMC Chapter 21.28
RECOMMENDATION

Adopt first reading of an ordinance repealing and re-enacting Chapter 21.28 of the
Berkeley Municipal Code regulating conversion of rental units to condominiums.

SUMMARY

In the November 6, 2007 and December 11, 2007 staff reports to City Council, staff
listed recommended changes to the Condominium Conversion Ordinance (CCO). The
Council accepted all but one recommendation. Rather than require applicants to permit
previous work done without permits, Council requested that the Ordinance require full
disclosure of work done without permits. In addition to staff recommendations, Council
indicated that it wanted to extend the existing fee exemption for 1992 Tenancies-In-
Common (TICs) from December 31, 2007 to June 30, 2008. Recommendations
endorsed by Council reflect the following changes in condo conversion process. Staff is
submitting a new Condo Conversion Ordinance that replaces the existing one and that
incorporates the procedural changes endorsed by the Council, corrects technical
inconsistencies in the current ordinance, and extends the deadline for fee exemption for
1992 TICs.

FISCAL IMPACTS OF RECOMMENDATION

By streamlining the Condo Conversion Process, this Ordinance would reduce the time
required to complete this conversion thereby encouraging owners to undertake this
conversion. As a result, Housing Trust Fund revenues may increase.

CURRENT SITUATION AND ITS EFFECTS

The revised 2005 Condo Conversion Ordinance required the City to establish new
Condo Conversion procedures and to reduce the conversion fee. Due to the reduced
fees and a strong housing market, condo conversion applications have increased
significantly since then. Despite a slow startup to implement the Ordinance, staff has
now made all the procedural changes possible to streamline the process while staying
within the limits of the current CCO.
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At Council’s invitation, Staff recommended changes in the CCO to improve the
procedures, reduce delays, and make the process more transparent. Council confirmed
the changes it wanted, and staff now presents a new Condo Conversion Ordinance that
implements these changes and corrects numerous technical problems. This Ordinance
includes no changes in policy; it reflects only changes to streamline the process and
reduce the time required to complete it

RATIONALE FOR RECOMMENDATION

The following text describes the proposed ordinance in two ways. The first section
describes each of the procedural changes, indicating its location in the proposed
ordinance (Attachment 1). The second section summarizes the proposed ordinance,
section by section, indicating proposed changes and cross referencing it with the
existing ordinance (Attachment 2).

I. Procedural Changes to Streamline the Process:

A. Eliminate the Request for Selection Procedures (Section 21.28.060)
The previous three-step process would be reduced to two steps. The current
Request for Selection requirements would be incorporated into the Map
Application Step, and the Request for Selection Step would be dropped. The
City would then determine during the Map Application Step if a project is eligible
to convert to condominiums, using such requirements as the following:

e Evidence that an owner of the property has not filed with the City an Ellis
or owner-occupancy-related eviction proceeding within the last ten years,

e Evidence that a vacancy was not created within the last five years due to
certain conditions amounting to constructive eviction,

e Agreement from the owner that upon conversion all tenants will have their
rents subject to increases of no more than 65% of the Bay Area Consumer
Price Index in exchange for paying a reduced affordable housing fee; and

e Evidence that a Notice of Tenants’ Rights Regarding Condominium
Conversion was served on each tenant household at the property.
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B. Process Applications on a First-Come, First-Served: (Section 21.28.040.B)
The City has received fewer applications than expected, and many of those
selected during the current Request for Selection Step have not proceeded in a
timely manner. As a result, fewer than 100 units per year have been converting
to condominiums. A “first-come, first-served” process could further streamline
the process no longer making applicants wait up to three months to start the
Local Law Compliance (LLC) Stage. Should a backlog grow unexpectedly, staff
could return to the Council at a later date to seek modifications of the quota,
selection criteria, or other features of the CCO. If less than 100 units started the
Condo Conversion Process in one year, then this shortfall could be carried
forward to the subsequent year.

C. Reduce Requirements for Local Law Compliance: Section 21.28.050
Currently the LLC Step requires, as a prerequisite of a Final Map, that applicants
correct violations of the Zoning Ordinance, life/safety standards, and Housing
Code and that they retroactively permit work done previously without permits.
The proposed ordinance would continue to require, prior to recording the Final
Map, (1) corrections of violations of local laws that pose a life and safety threat to
occupants or the public, and (2) corrections of Zoning Ordinance violations
involving the creation of dwelling units or the addition of 100 or more square feet
of habitable space.

LLC Inspections would still identify other zoning violations and construction
previously completed without building permits, but these violations would only
have to be disclosed to the homeowners’ association and subsequent
purchasers. Such disclosures would be recorded with the County prior to
approval of a Final Map, and could not be removed from the disclosure statement
until the City confirmed that the violations had been corrected.

As a result, the more serious violations of both the Zoning Ordinance and the
life/safety requirements must be corrected prior to issuance of the Final Map, as
long as other violations are fully disclosed.

D. Extend Current Fee Exemption Deadline for 1992 TICs (Section 21.28.080.B)
Under Council’s direction, the fee exemption deadline would be extended from
December 31, 2007 to June 30, 2008 for those Tenant-in-Common properties
that had requested selection prior to June 16, 2005 and that would have been
exempt from the affordable housing mitigation fee then in effect.

In addition to this change, the proposed ordinance includes a paragraph that is
declaratory of existing law for the aforementioned properties with the fee
exemption deadline. A property that would have been exempt from the
affordable housing mitigation fee under Section 21.28.060.C in prior to June 16,
2005 would be exempt under this subdivision only if it had been owned as a
tenancy in common at all times since August 20, 1992.
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E Require Applicant Posting of Notice Signs, prior to application
(Section 21.28.060.1)
In order to ensure that tenants are aware of the proposed condo conversion, the
proposed ordinance would require applicants to post large, yellow notice signs,
similar to those now used to inform the public about proposed land use projects.
This sign must be posted prior to submission of any applications to convert to
condos, and should help ensure that tenants and nearby residents are aware of
the proposed condominium conversion and know how to contact City staff for
additional information.

F. Revise the Ten-Year Prohibition (21.28.060.C.2.b)
Prior to 2005 the CCO prohibited conversions of rental properties to condos if an
eviction for owner occupancy had occurred in the previous 5 years; this provision
was intended to prevent owners from evicting tenants in order to convert to
condominiums. In 2005, the Council changed the length of this restriction from 5
years to 10 years. Since the ordinance effectively prevented conversions prior to
2005, owners that had evicted tenants to occupy a unit prior to 2005 did not do
so with the intent of eventually converting to a condominium structure. Therefore
this provision could not have affected an owner’s decision prior to 2005.
However, this extension had the unintended effect of preventing those same
owners from converting to condos, thereby reducing the numbers of condo
conversions without protecting any tenants. To correct this situation, properties
for which evictions for owner occupancy were filed prior to October 27, 2005 (the
effective date of the CCO change) would be precluded from converting for five
years from the date of owner occupancy, rather than 10 years.

G. Extend Tenant Protections to Section 8 Tenants
(Sections 21.28.060.F, 21.28.090.B.2.f, and 21.28.090.C.5)
Currently, tenant protections afforded to existing tenants in the CCO do not
consider whether they are Section 8 tenants. An owner could opt out of the
Section 8 program, thereby making it very difficult for a Section 8 tenant to
remain in a unit because the cost to the tenant would increase dramatically (even
if the contract rent did not increase). The Section 8 tenant would have to choose
between keeping the Section 8 voucher (but having to move where an owner
would accept the voucher) or remaining in the unit (but having to pay full rent).
This result would effectively nullify the “life lease” provisions of the CCO for
Section 8 tenants that are assured for non-Section 8 tenants. To address this
gap in protection, the proposed CCO requires owners to agree not to opt out of
Section 8 for at least 2 years after the date of the Map Application approval.

H. Limit Rent Increases for Tenants in Units Exempt from Rent Control
(Sections 21.28.060.C.3.e and 21.28.090.B.2.e)
The current CCO allows owner-occupants in a duplex or other unit not subject to
rent control to substantially raise rents, potentially forcing out an existing tenant
prior to applying for condominium conversion. In order to deter that action, the
new ordinance would not allow conversion of owner-occupied properties in which
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the rent of a market rate tenant-occupied unit increased more than 10% in any of
the five years prior to filing to convert and it resulted in the departure of a tenant
in such a unit. Exceptions would be made for instances where the Rent Board
approved the rent increase.

I. Use Some Affordable Housing Fees for Program Delivery and Monitoring
(Section 21.28.070.C)
The Housing Trust Fund Program has long been the CCQO’s vehicle for mitigating
the loss of affordable housing in Berkeley due to condo conversion. However,
the Housing Department is constrained by limited funding for program delivery
and monitoring, both of which are needed to ensure maximum mitigation of the
impacts on the rental housing stock due to condominium conversions. The
revised CCO would enable the Housing Department to use up to 10% of
mitigation fee revenue to deliver Housing Trust Fund programs and another 10%
to monitor and enforce Housing Trust Fund requirements. The remaining 80% of
mitigation fee revenues would help to increase affordable rental housing.

Section by Section Review of the Proposed Ordinance:

As stated previously, the existing CCO has errors and ambiguities resulting from
prior drafting inconsistencies and subsequent frequent amendments. To correct
these problems, staff proposes a new, reorganized CCO that makes the ordinance
easier to understand and implement. These changes are in addition to the
procedural changes identified above. The following text lists these changes in the
order they appear in the new ordinance.

A. Purposes and Findings: Section 21.28.020
The current purposes and findings contained in the CCO in effect as of August
2007 address specific conditions in the Berkeley housing market that existed at
the time that the CCO's restrictions on creation of tenancies in common took
effect in August of 1992. These conditions still obtain in large measure, and are
retained (see discussion below).

The proposed ordinance updates and reorients the Purposes and Findings to
reflect adopted City housing policy in the General Plan Housing Element, and the
reasons that the City would be acting to revise its Ordinance at this time. In
short, these changes represent current City policy and the Council's legislative
intent in making these changes.

Section 020.A, “Findings,” is new, but it confirms the City's commitments in the
condominium conversion process to:

e Protect tenants from arbitrary and capricious evictions due to condominium
conversion;

« Discourage tenancies in common due to their less desirable long-term
financial and legal risks;
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e Provide a transparent condominium conversion application process;

e Recognize that conversion of rental units to condominium ownership reduces
the affordable rental housing stock in Berkeley;

« Mitigate the loss of affordable rental units by applying an affordable housing
mitigation fee to condominium conversions the revenue from which accrues to
the City's Housing Trust Fund operated by the Housing Department; and

e Encourage intentional community formation (such as co-housing
developments using a condominium ownership structure).

Section 020.B is also a new section. It includes the language of four policies
from the City's adopted Housing Element that address tenant protection from
large rent increases (Policy H-3), preserve existing rental housing by limiting
through regulation of condominium conversions (Policy H-7), prevent blight and
deterioration of housing units resulting from deferred maintenance (Policy H-11),
and encourage eviction prevention and fair and accessible housing (H-32).

Finally, Section 020.C of the proposed CCO restates and slightly revises the
existing CCO Section 020 (mentioned above) as follows:

Old Section 020.B replaced by new Section 020.C.1.
Old Section 020.C replaced by new Section 020.C.2.
Old Section 020.D replaced by new Section 020.C.3.
Old Section 020.E replaced by new Section 020.C 4.
Old Section 020.F replaced by new Section 020.C.5.

Retention of these findings provides continuity with the existing purposes of the
affordable housing mitigation fee in addressing the potential loss of affordable
rental housing in Berkeley.

B. Definitions: Section 21.28.030
“‘Low and moderate income tenant” (030.D) was modified to use the Berkeley-
Oakland primary metropolitan statistical area (PMSA) instead of the standard
metropolitan statistical area (SMSA).

“Owner-occupant” (030.E) was defined for clarification purposes.

C. Conversion of rental units to condominiums and related forms of owner-
occupancy — Limits — Exceptions: Section 21.28.040

e 040.D presents a restructured version of the former 040.E
e 040.E presents a restructured version of the former 040.F with the addition

that the chapter does not apply to “units that have not been rented at any time
since June 29, 1980” (040.E.5). That is the date of the original voter
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approved Rent Control Ordinance and staff determined this is the appropriate
date to apply in this instance.

D. Request for determination as to compliance with local laws — Corrections
required: Section 21.28.050
This section is discussed in C (Reduce Requirements for Local Law Compliance)
above.

E. Application for condominium conversion: Section 21.28.060
In addition to the procedural changes discussed above, this section contains the
following changes:

e 060.B is a new requirement asking for a detailed rental history of each unit,
including the name and current contact information (if known) of each tenant
who has resided there within the five years immediately prior to the date of
the application. Asking applicants to provide the information enables the City
to contact past tenants quickly to determine eligibility;

e 060.H reflects a current procedural policy wherein the City requires applicants
to submit all required documents for each new tenant that occupies a unit
prior to conversion. Staff proposes adding it to the new ordinance to make
the process transparent; and

e 060.K confirms that the can City deny an application found to contain a false
statement made under penalty of perjury.

F. Affordable housing mitigation fee: Section 21.28.070
Old Sections 060 (Affordable Housing Mitigation Fee) and 065 (Affordable
housing fee -- Exemptions -- Reductions) have been renumbered in the proposed
CCO as Sections 070 and 080, respectively and will continue to have the same
basic approach to the fee:

e The basic fee is based upon the annualized capitalized value of the difference
in affordability of the units to be converted as rentals as compared with the
units in condominium ownership. This fee calculation typically results in fee
amounts in six figures. This section has also been clarified by adding
language to reflect the City's intent since 1996 to calculate this difference in
affordability on an annualized basis. (Old Section 060.A and new Section
070.A)

e By agreeing to limit rent increases to tenants in all units on the property, the
City will instead calculate the affordable housing mitigation fee (rather than in
new section 070.A) as a 12.5% rate applied to the sale price of all newly
converted units when they actually sell. (Old Section 065.B.1 and new
Sections 080.C and 080.C.1)
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« Sliding scale incentives are retained for owners of properties with 2, 3, or 4
units. (Old Section 065.B.2 and new Section 080.C.2)

o A further fee rate reduction to 5% is available to long-time owner-occupants of
duplex properties where their other unit is rented to a tenant (Old Section
065.B.3 and new Section 080.C.3)

« Providing an option to converting applicants to pay the fee at any time prior to
sale (that is, up front), based on 100% of a credible appraisal. Owner-
occupants of converted units are provided the option to pay the fee at any
time prior to sale, based on 90% of a credible appraisal (Old Section 060.B
and new Section 070.B).

e Housing Department could use up to 10% of fee revenue to deliver Housing
Trust Fund projects and up to another 10% of fee revenue to monitor and
enforce Housing Trust Fund requirements. (Section .070.C.1 & 2)

e Subjecting cohousing community proposals to the City's inclusionary housing
requirement in Chapter 23C.12 of the Zoning Ordinance (Old Section 060.E
and new Section 070.E) while exempting them from the mitigation fee.

o Exemption of inclusionary units created pursuant to Chapter 23C.12 of the
Zoning Ordinance (Old Section 065.A.1 and new Section 080.A).

Proposed new Section 070 also retains changes the Council made effective in
July and August 2007 relating to the affordable housing mitigation fee (that is,
Ordinances 6,985-N.S. and 6,995-N.S.).

G. Affordable housing fee — Exemptions — Reductions: Section 21.28.080
In addition to the extension of the fee exemption deadline described above,
Section 080.C.2 incorporates a table that makes explicit how the sliding scale
applies to the fee rate in Section 080. This legislates existing City practice.
Section 080.C.3 makes the City's application of a sliding scale to the duplex
owner-occupant's fee rate explicit and transparent as well. Section 080.C.4
(“...sales price shall be the greater of actual sales price or 90% of appraised
value”) is added to this section to be consistent with the Section 070, Affordable
housing mitigation fee.

H. Approval of subdivisions — Findings — Conditions to be imposed: Section
21.28.090
With two exceptions, this section restructures the old Section 21.28.120. The
two exceptions include the change to extend protections to Section 8 tenants and
the limitation on rent increases for tenants in units exempt from rent control.
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|. Fraud prohibited: Section 21.28.100
Section 100.B is new and provides guidelines for appraisals. The first appraiser
is hired by the City but paid for by the applicant. If the applicant disputes the first
appraisal, the City and the applicant select another appraiser with the City and
applicant sharing equally in the costs. However, the City and applicant could
agree on an amount based on the sales prices of comparable properties, in lieu
of an appraisal.

J. Remedies: Section 21.28.110
This section contains structural changes (latter section of 110.A moved to the
end of 110.C) and Section 110.B added, “...damages and penalties” at the end of
the sentence for clarification.

K. Eees: Section 21.28.120
This new section simply allows the City to adopt fees by resolution to administer
and implement this chapter.

L. New residential condominiums: Section 21.28.200
Unchanged from existing ordinance.

M. New commercial condominiums: Section 21.28.300
This is a new section to cover new commercial condominiums. Procedures are
the same as the next section, commercial condominium conversions.

N. Commercial condominium conversions: Section 21.28.400
Unchanged from existing ordinance.

O. Application, reports, and other required information: Section 21.28.500
Unchanged from existing ordinance.

P. Notice of requirements for public hearings: Section 21.28.600
Unchanged from existing ordinance.

ALTERNATIVE ACTIONS CONSIDERED

The alternative of maintaining the ordinance in its current state was considered
unacceptable, due to the lack of clarity about the process and the obstacles it created
for an effective and streamlined permit process. An alternative to consider both
procedural and policies changes would have required more staff time and thus delayed
the implementation of the more straightforward procedural changes. As a result, staff
recommends that Council adopt the proposed procedural changes, which can be
implemented quickly, allowing applicants to benefit from a more reasonable permit
process while any policy issues are being identified and evaluated.
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CONTACT PERSON
Dan Marks, Director, Planning Department, 981-7400
Renelda Mary, Interim Director, Housing Department, 981-5400

Attachments:
1. Ordinance
2. Existing Chapter 21.28, in effect as of August 22, 2007.
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ORDINANCE NO. —N.S.

REPEALING AND REENACTING CHAPTER 21.28 OF THE BERKELEY MUNICIPAL
CODE REGULATING CONVERSION OF RENTAL UNITS TO CONDOMINIUMS

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1..That Berkeley Municipal Code Chapter 21.28 is hereby repealed.

Section 2. That Berkeley Municipal Code Chapter 21.28 is hereby re-enacted to
read as follows:

Chapter 21.28

CONDOMINIUMS AND OTHER COMMON INTEREST SUBDIVISIONS

Sections:

21.28.010
21.28.020
21.28.030

21.28.040

21.28.050

21.28.060
21.28.070
21.28.080

21.28.090

21.28.100
21.28.110
21.28.120
21.28.200
21.28.300
21.28.400
21.28.500
21.28.600

Requirements of chapter, additional to other legal requirements.
Purpose and findings.

Definitions.

Conversion of rental units to condominiums and related forms of
owner occupancy — Limits — Exceptions .

Request for determination as to compliance with local laws —
corrections required.

Application for condominium conversion.

Affordable housing mitigation fee.

Affordable housing fee exemption — Reductions.

Approval of subdivisions — Findings — Conditions to be imposed.
Fraud prohibited.

Remedies.

Fees.

New residential condominiums.

New commercial condominiums.

Commercial condominium conversions.

Application, reports and other required information.

Notice of requirements for public hearings.

Section 21.28.010 Requirements of chapter, additional to other legal

requirements.

In addition to any other applicable requirements of local, state or federal law,
conversions of rental housing to condominiums, community apartments, and stock
cooperatives shall be subject to the requirements provided by this chapter. For
purposes of this chapter a parcel map shall be processed in the same manner as a
tentative map.
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Section 21.28.020 Purpose and findings.
A. The City Council finds and declares as follows.

1. There is a need to protect tenants from arbitrary and capricious evictions
deriving from incentives to convert rental housing stock to other forms of property
ownership, such as condominiums, community apartments and stock cooperatives.

2. The City of Berkeley encourages intentional community formation integrated
with home ownership opportunities and forms that reduce personal financial and legal
risk.

3. The City of Berkeley discourages tenancies in common (TICs) as a less
desirable form of home ownership because this form of ownership may be less
separable while carrying greater financial and legal risks, despite initial costs appearing
more affordable than condominiums, community apartments and stock cooperatives.

4. The City of Berkeley should provide a transparent process to facilitate rental
and TIC conversion to condominiums community apartments and stock cooperatives.

5. The conversion of rental units to condominium ownership reduces the stock
of affordable rental units in Berkeley,

6. To mitigate loss of affordable rental housing resulting from conversion, the
City of Berkeley will apply an affordable housing mitigation fee whose revenues accrue
directly to the City’s Housing Trust Fund Program to construct or acquire permanently
affordable rental housing in Berkeley, and to operate the program.

B. This chapter is intended to implement the following policies, and shall be
interpreted in the manner that best serves these policies:

1. To take actions to protect tenants from large rent increases, arbitrary
evictions, hardship from relocation, and the loss of their homes (Housing Element Policy
H-3).

2. To preserve existing rental housing by limiting through regulation the
subdivision of land for the purpose of converting rental properties condominiums
(Housing Element Policy H-7).

3. To prevent blight and deterioration of housing units resulting from deferred
maintenance (Housing Element Policy H-11).

4. To encourage eviction prevention and fair and accessible housing (Housing
Element Policy H-32).

C. The City makes the following findings related to the affordable housing mitigation
fee imposed by this chapter.

1. A housing shortage exists which is inconsistent with the purposes of this
chapter, and with the adopted goals and policies of the City as set forth in the Housing
Element of the City’s General Plan.

2. Conversions permitted by this chapter will diminish the supply of rental
housing affordable to low income households, thereby creating undue hardships for low
income residents displaced by the conversion and will otherwise adversely affect the
availability and cost of housing affordable to low income families throughout the City.

3. An affordable housing fee imposed on conversions of existing residential
rental units into condominiums, community apartment projects, and stock cooperatives
(as defined in Section 1350 of the Civil Code and Sections 11004 and 11003.2 of the
Business and Professions Code, respectively), will be used to mitigate reduction of the
rental housing supply by funding preservation and development of permanently
affordable housing for low income persons in Berkeley.
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4. The City Council further finds that the cost estimates regarding the amount of
loss of affordability contained in the council report submitted to the City Council on
November 10, 1992, and discussed at the hearing on this matter on November 10,
1992, as modified and reduced in March 1997, are reasonable, and the fees expected
to be generated by the conversions envisioned herein will not exceed the total amount
of these costs. The City of Berkeley shall maintain on file the detailed formulas and
calculations that the City has made of this mitigation impact and its offsetting actions
and fees contained herein and this document shall be made available upon request.

5. The City Council would not permit conversion of rental property to
condominiums or cooperatives, but for the provision that the adverse effects of such
conversions on low-income households will be mitigated by the affordable housing fee
described herein.

Section 21.28.030 Definitions.

As used in this chapter:

A. "Cohousing communities." A type of development that fosters intentional
communities by at least the following means:

1. The layout around common open space encourages resident interaction.

2. There are extensive commonly owned living facilities, which amount to a
minimum of 10% of the total building square footage and which include a common
kitchen and dining area suitable for seating all of the residents at one time and may
include other common facilities such as children's play rooms, workshop(s), living room,
guest room(s) and laundry facilities.

3. A group of households who wish to become resident owners, numbering at
least half of the number of units that will be on the property, participate fully in planning
the community including decision-making with regard to the design of a new
development or any design changes in the renovation of existing housing, and with
regard to the content of any deed restrictions and the management documents of the
association.

4. Residents will engage in joint decision making on the improvement, use and
management of common property and, by written agreement, commit to participate in
other community activities such as preparing community dinners at least weekly,
supporting residents with special needs such as childcare, and maintaining community
gardens, shared open space and common facilities.

B. "Elderly tenant" means a tenant who is sixty years of age or older.

C. "Limited equity housing cooperative" means a corporation that meets the criteria
of Business and Professional Code Section 11003.2 and which also meets the criteria
of Health and Safety Code Section 33007.5.

D. "Low and moderate income tenant." A low-income tenant is one whose annual
household income is no more than 80% of the median annual income adjusted for
household size for the Berkeley-Oakland PMSA as issued by the Department of
Housing and Urban Development. A moderate-income tenant is one whose annual
household income is no more than 120% of the median annual income for the Berkeley-
Oakland PMSA adjusted for household size as issued by the Department of Housing
and Urban Development. No person may be designated a low or moderate income
tenant if that person has been declared a dependent of another for tax purposes, and
the person who declared the tenant a dependent does not meet the definition herein.

E. “Owner-occupant” means an individual who utilizes the unit he or she owns as
his or her principal place of residence. An occupant will only be considered an owner-
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occupant if the share of the building that he or she owns is within 10% of the pro rata
appraised value of the unit in which he or she resides.

F. "Price index" means the index for all urban consumers, San Francisco Bay Area
Average, as published by the United States Bureau of Labor Statistics, or in the event
such index is discontinued, any comparable index.

G. "Unit" means any residential dwelling unit or apartment unit containing its own
bathroom and kitchen facilities and used primarily for residential accommodations and
joint living and working quarters that can serve as a permanent residence. For purposes
of this chapter dormitories, fraternity and sorority houses, boarding houses, and
residential hotels, and other forms of transient lodging shall not be considered
residential units and shall not be subject to this chapter.

Section 21.28.040 Conversion of rental units to condominiums and related forms
of owner occupancy — Limits — Exceptions.

A. No units that have been previously occupied as rental units may be converted to
condominiums, community apartments or stock cooperative units, except as provided in
this chapter.

B. No more than 100 rental units per year may be approved for conversion to
condominiums, community apartments or stock cooperative units (collectively,
hereinafter “condominiums”). To the extent the number of units converted in any given
year is less than 100, the quota for the following year may be increased by an
equivalent amount, which may be carried forward from year to year until it is used up.

C. The following categories of units shall not be counted against the 100-unit quota
in subdivision B:

1. existing inclusionary units in any building that has inclusionary units provided
under the City's inclusionary zoning ordinance; and

2. two, three and four unit properties with owner-occupied units eligible for a
mitigation fee cap of 5% or less under Sections 21.28.080.C.2 and 3.

D. Properties that have been 100% owner occupied since August 20, 1992 may be
converted to condominiums, community apartments or stock cooperatives under this
chapter in order to form cohousing communities as defined in Section 21.28.030.A if:

1. they contain no fewer than eight units of which at least 70% are single-family
attached or detached structures;

2. the physical layout of the structures on the property is clearly suited to
formation of a cohousing community;

3. the property needs rehabilitation in order to be made habitable and the cost of
such rehabilitation must average no less than thirty thousand dollars per unit; and

4. 75% of the units must be sold at prices affordable to low or moderate income
buyers.

E. This chapter shall not apply to:

1. applications involving proposed or newly constructed buildings that contain
units not previously rented or leased. Where a new unit or units are added to an existing
residential unit or units, this chapter does not apply to a proposed subdivision of the
new unit(s) from the existing unit or units;

2. buildings lawfully designed and used for other than residential purposes;

3. conversions to limited equity housing cooperatives;

4. conversion of properties which are already subdivided into condominiums,
stock cooperatives or community apartments to a different type of subdivision except
that if the subdivision contains multiple units that were required to remain in a single

Page 14



parcel within the subdivision due to their previous status as rental units, these units
must continue to be owned in a single parcel or right of exclusive occupancy; or
5. units that have not been rented at any time since June 29, 1980.

Section 21.28.050 Request for determination as to compliance with local laws —
corrections required.

A. A person who wishes to apply for a tentative map or parcel map to convert to
condominiums may request a determination as to whether any building to be converted
complies with applicable local laws on the form required by the City.

B. Upon receipt of a request for determination the City shall perform a record review
and site inspection, and provide a determination regarding compliance with such local
laws.

C. Determinations under this section shall state what work must be corrected prior
to recordation of a final map, what actions, if any, must be taken in order to bring the
property into compliance, and shall require full disclosure of all remaining violations,
including unpermitted work, to the homeowners’ association and all purchasers of each
unit to be created.

D. Only the following types of violations must be corrected prior to recordation of the
final map:

1. violations of the Zoning Ordinance that result in the creation of new units or
the addition of 100 square feet or more of habitable space on the property; and

2. violations of local laws that govern the structural or fire safety of buildings, the
safety of their major systems, such as plumbing, electrical and mechanical systems, or
Health and Safety Code Section 17920.3, to the extent that they are likely to endanger
the occupants or the public.

E. A determination under this section shall not constitute approval of any work that
was done without a permit or any other violation of any applicable code or ordinance or
preclude the City from requiring correction of identified violations in the future, and shall
not preclude the City from requiring additional corrective action if additional
noncomplying conditions are discovered.

Section 21.28.060 Application for condominium conversion.

In addition to the information required by Section 21.16.020, an application for a
tentative map or parcel map to convert to condominiums shall include all of the following
information.

A. A determination pursuant to Section 21.28.050 as to the whether the building
complies with applicable local laws and the remedial actions that must be taken to bring
it into compliance.

B. A detailed rental history of each unit within the building that is to be converted,
under penalty of perjury, that includes the name and current contact information (if
known) of each tenant who has resided there within the 5 years immediately prior to the
date of the application;

C. A statement under penalty of perjury that:

1. no owner of the building has filed with the City of Berkeley a statement of
intent to go out of the rental business within the 10 years immediately prior to the date
of the application;

2. no owner has initiated proceedings to recover possession of any unit at the
property pursuant to Section 13.76.130.A.8 or 9 of this Code:

a. within the 10 years immediately prior to the date of the application; or
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b. if such proceedings were initiated prior to October 27, 2005, within the
immediately preceding 5 years; and

3. no vacancy has been created within the immediately preceding five years by
the termination of a tenancy:

a. within one year after the service by the owner of a termination of tenancy
notice pursuant to either Civil Code Section 1946 or Civil Code Section 1946.1;

b. within one year after a change in the terms of the tenancy noticed
pursuant to Civil Code Section 827, including the owner's termination or nonrenewal of
a contract or recorded agreement with a governmental agency that provides for a rent
limitation to a qualified tenant;

c. by the tenant being constructively evicted because the unit had been cited
in an inspection report as containing serious health, safety, fire, or building code
violations that were not caused by the tenant beyond normal wear and tear and one or
more of the violations had not been abated by the date of the termination;

d. by the tenant household vacating the property and subsequently bringing
an action for constructive or wrongful eviction that is pending at the time the application
to convert is filed, or that resulted in a judgment for the plaintiff; or

e. as the result of a rent increase greater than 10% of the prior rent in effect,
but for which the tenant would not have vacated the unit, unless that rent increase was
approved by the Rent Stabilization Board.

D. A statement from the owner(s) as to whether he or she agrees to limit future rent
increases for the life of the building for all occupants at the time of conversion to no
more than 65% of the increase in the Consumer Price Index for all Bay Area
Consumers after conversion.

E. An agreement by the owner(s) that, at the time of sale of each unit, an affordable
housing mitigation fee as described in this Chapter will be paid to the City.

F. An agreement by the owner(s) that the owner(s) will not opt out of any contract or
recorded agreement with a governmental agency that provides for a rent subsidy to any
qualified tenant, except for cause as defined in 24 CFR982.310 (except (d)(iii) and
(d)(iv) thereof), from the date of the application until at least 2 years after the date the
application is approved, unless the program under which the subsidy is provided
terminates.

G. 1. Proof of service of a Notice of Tenants' Rights Regarding Condominium
Conversion, on the form required by the City, on each tenant household at the property,
no earlier than 60 days prior to the date of the application.

2. The Notice of Tenants’ Rights shall at a minimum include an offer to each
existing tenant of the exclusive right to purchase his or her unit at a specified price,
which may include an inflator, for a period of not less than 1 year after the date of final
approval by the California Department of Real Estate, or the date the first unit in the
building is offered for sale, if no approval by the California Department of Real Estate is
required.

3. Signed copies from each tenant a Notice of Intent to Convert or evidence that
a certified letter of notification was sent to each tenant for whom a signed copy of said
notice is not submitted.

H. Applicants shall submit the documents identified in the preceding subdivision (G)
for each new tenant that occupies a unit prior to conversion.

|. Proof that a conspicuous notice on the property in a location that is readily visible
from the street on which the structure has its major frontage, has been posted. Such
notice shall be in a form specified by the Zoning Officer.

J. Applications to convert shall be processed as set forth in Chapter 21.16, 21.18 or
21.24, as applicable.
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K. Any application that includes a false statement under penalty of perjury may be
denied upon discovery of such false statement.

Section 21.28.070 Affordable housing mitigation fee.

A. Except as provided in 21.28.080, any conversion of rental housing pursuant to
this chapter shall be subject to the payment of an affordable housing fee. The fee shall
be the annualized capitalized value of the increase in the monthly cost of the
condominium unit compared to the monthly cost of the rental unit for a tenant.
Homeownership costs will be determined by adding monthly mortgage payments, taxes,
and homeowners’ association fees. Mortgage payments will be the current average
fixed rate 30-year mortgage as reported by the Federal Reserve Bank applied to 95% of
the purchase price. Rental costs shall be the current market rent at the time of filing the
application multiplied by 12. The capitalized value shall be determined by dividing the
annual increase in monthly housing payments by the mortgage interest rate. In the
event the unit is owner-occupied or has not been rented within the previous 12 months,
the rental rate used for purposes of calculating the affordable housing mitigation fee
shall be the monthly rental rate for comparable recently rented dwelling units within a
reasonable radius of the property. "Comparable units" are as defined in Civil Code
Section 1954.51(a).

B. The affordable housing mitigation fee under this Chapter shall be based on the
price specified in the offer of the exclusive right to purchase, even if the unit is sold to a
person other than the a tenant for a lesser price, unless that lesser price is supported by
a credible appraisal. Owners shall have the option of paying the fee at any time prior to
sale of any unit, based on the price specified in the offer of the exclusive right to
purchase. Where a unit is occupied by an owner at the time of conversion to
condominiums and the owner elects to pay the fee prior to transfer, the fee may be
based on the appraised value of the unit as a condominium at the time of conversion.

C. All of the sums collected pursuant to this section shall be apportioned as follows:

1. Not more than 10% of revenues collected under this section shall be used
solely for housing trust fund program delivery of activities described as eligible in the
City of Berkeley Housing Trust Fund Program Guidelines.

2. Not more than 10% of revenues collected under this section shall be used
solely for housing trust fund program and project monitoring and enforcement.

3. Not less than 80% of revenues to the housing trust fund collected under this
section shall be placed into the City of Berkeley Housing Trust Fund solely to finance
activities described as eligible in the City of Berkeley Housing Trust Fund Program
Guidelines.

D. A fee agreement, in a form specified by the City, indicating the amount of the
portion of the affordable housing fee attributable to each unit and owed to the City and
implementing the requirements of this Chapter shall be executed and recorded with the
County Recorder prior to conversion. Such agreement supplemented by a promissory
note and deed of trust in favor of the City in an amount equal to the estimated affordable
housing mitigation fee for the entire property. Upon payment to the City of the fee for
any unit(s) or for the entire property, the City shall record a release of the promissory
note and deed of trust in the same amount as the fee(s) paid, with the County Recorder,
against any unit(s) for the fee was paid.

E. Any conversion of rental property for development of a cohousing community
pursuant to Section 21.28.040.D of this chapter shall, in place of the mitigation fee, be
subject to inclusionary zoning requirements that are either equal to that of new
condominium construction as stated in Chapter 23C.12 of the Berkeley Municipal Code,
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or the number of inclusionary units shall be at least 50% of the total number of units and
they shall be priced at 3 x 100% of AMI as defined in City Council Resolution No.
61,497 — N.S. as it may be amended or any successor resolution. The Planning
Commission and the City Council may approve an inclusionary proposal that the City
Manager determines is of equivalent value to one of these two alternatives.

Section 21.28.080 Affordable housing fee — Exemptions — Reductions.

A. Any already existing inclusionary unit that was required to be created under
Chapter 23C.12 shall be exempt from any affordable housing fee.

B. 1. In properties where the initial request for selection was made prior to June 16,
2005, and the property would have been exempt from the affordable housing mitigation
fee under the ordinance then in effect, the property shall continue to be exempt from
this fee as long as the subdivision application is complete by June 30, 2008.

2. For purposes of this subdivision, a property that would have been exempt from
the affordable housing mitigation fee under Section 21.28.060.C of the ordinance in
effect as of June 15, 2005, shall be exempt under this subdivision only if it has been
owned as a tenancy in common at all times since August 20, 1992. This paragraph is
declaratory of existing law.

C. The affordable housing fee shall be reduced as set forth in this subdivision if the
owner converting the property has agreed as part of the application to limit future rent
increases for the life of the building for any occupants at the time of conversion to no
more than 65% of the increase in the Consumer Price Index for all Bay Area
Consumers after conversion.

1. For all buildings, the affordable housing fee for all units within the building
shall be capped at 12.5% of the sales price of the unit. The reductions in this
subdivision shall apply regardless of the occupancy status of any unit.

2. Intwo, three and four unit properties the affordable housing fee for any unit
that is sold to an owner occupant at the time of conversion shall be further reduced as
set forth in the following table for each immediately preceding year prior to the date of
conversion that the owner occupant has lived in the unit or previously rented another
unit in Berkeley as his or her principal place of residence, such that the fee for a unit
sold to a purchaser who has lived in that unit or another rented unit in Berkeley for the
immediately preceding 10 years shall be zero.

Number of Years of Owner Maximum Housing Fee Rate for
Occupancy or Residence in the City Owner's Unit
(Percent of Purchase Price or

Appraised Value, as applicable)

12.50%

11.25%

10.00%

8.75%

7.50%

6.25%

5.00%

3.75%

2.50%

1.25%

0

OO N |WIN|= O

N
o
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3. In two unit owner-occupied properties with a rental unit that was rented at the
time of application and is exempt at the time of approval under Section 13.76.050.F, the
maximum fee on either unit shall be capped at 5% of the sales price of the unit, subject
to reduction in the same manner set forth in paragraph 2 of this subdivision.

4. As used in this subdivision, sales price shall be the greater of actual sales
price or 90% of appraised value.

Section 21.28.090 Approval of subdivisions — Findings — Conditions to be
imposed.

A. The Planning Commission or City Manager or his/her designee shall not approve
an application to convert to condominiums unless the Commission or City Manager or
his/her designee finds that all the provisions of this Chapter are met.

B. An application to convert to condominiums shall be denied if:

1. within the immediately prior 10 years--

a. any owner of the building has filed with the City of Berkeley a statement of
intent to go out of the rental business; or

b. any owner has initiated proceedings to recover possession of any unit at
the property pursuant to Section 13.76.130.A.8 or 9 of this Code unless the owner
initiated proceedings to recover possession prior to October 27, 2005, in which case the
application shall be denied if proceedings were initiated within the immediately
preceding 5 years;

2. within the immediately preceding 5 years a vacancy has been created by the
termination of a tenancy--

a. within one year after the service by the owner of a termination of tenancy
notice pursuant to either Civil Code Section 1946 or Civil Code Section 1946.1; or

b. within one year after a change in the terms of the tenancy noticed
pursuant to Civil Code Section 827, including the owner's termination or nonrenewal of
a contract or recorded agreement with a governmental agency that provides for a rent
limitation to a qualified tenant; or

c. by the tenant being constructively evicted because the unit had been cited
in an inspection report as containing serious health, safety, fire, or building code
violations that were not caused by the tenant beyond normal wear and tear and one or
more of the violations had not been abated by the date of the termination;

d. by the tenant household vacating the property and subsequently bringing
an action for constructive or wrongful eviction that is pending at the time the application
to convert is filed, or that resulted in a judgment for the plaintiff; or

e. as the result of a rent increase greater than 10% of the prior rent in effect
but for which the tenant would not have vacated the unit, unless that rent increase was
approved by the Rent Stabilization Board.

C. The Planning Commission or City Manager or his/her designee shall impose the
following conditions on any application to convert rental units:

1. The owner shall complete all the remedial actions and provide all the
disclosures set forth in the determination as to the whether the building complies with
applicable local laws that was submitted with application.

2. The owner shall offer and continue to offer the exclusive right to purchase
each rental unit in the building to the tenant thereof upon the terms set forth in the
application, without change, for a period of not less than one year from the date of final
approval by the California Department of Real Estate, or the date the first unit in the
building is offered for sale, if no approval by the California Department of Real Estate is
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required. If the unit is sold to a person other than the tenant for a lesser price, the
affordable housing mitigation fee under Section 21.28.070 shall be based on the price
specified in the offer of the exclusive right to purchase, unless that lesser price is
supported by a credible appraisal.

3. The owner shall satisfy the affordable housing fee requirements by paying the
fee, or having recorded documents in a form required by the City, indicating the
indebtedness to the City and a willingness to pay at time of sale or refinancing.

4. No tenant may be evicted for the purpose of occupancy by the owner, or by
occupancy by any relative of the owner so long as the unit remains the tenant's principal
place of residence. In the event the tenant does not exercise his or her right to purchase
within the time period set forth in this section, the owner may transfer the unit without
any price restriction to the tenant or any other person. However, in the event such
transfer is to someone other than the tenant, the transfer shall be expressly made
subject to the rights of the tenant to continue to occupy the unit as provided for in this
section.

5. The owner may not opt out of any contract or recorded agreement with a
governmental agency that provides for a rent subsidy to any qualified tenant for 2 years
from the date the application is approved, except for cause as defined in 24 CFR
982.310 (except (d)(iii) and (d)(iv) thereof), unless the program under which the subsidy
is provided terminates.

6. Where improvements are required as conditions of approval of the tentative
map or parcel map or by City ordinance, any required improvement plan submitted
pursuant to Chapter 21.44 shall include an analysis of potential harmful impacts on
tenants of the repair and alteration process due to noise, blocked access, temporary
displacement, increased rents, or other harms, and a plan for mitigation of harmful
impacts.

7. Where the owner proposes or intends to make improvements other than
pursuant to the foregoing paragraph, the owner shall submit to the Planning
Commission an analysis of potential harmful impacts on tenants of the repair and
alteration process due to noise, blocked access, temporary displacement, increased
rents, or other harms, and a plan for mitigation of harmful impacts.

8. The owner shall provide all prospective buyers with a report on the seismic
safety of the property.

D. In addition to the foregoing, the Planning Commission or City Manager or his/her
designee shall not approve a map for the conversion of rental units by a cohousing
community unless it finds that the project fully satisfies the definition and requirements
for a cohousing community.

E. In addition to the foregoing, the Planning Commission or City Manager or his/her
designee shall not permit a map to issue as to the conversion of rental units in a
property with inclusionary units unless the inclusionary provisions for sale properties are
applied to the inclusionary rental units. Where the property received a density bonus or
other public subsidy in return for providing below-market-rate units the below-market-
rate for-sale units shall meet the level of affordability required of the units in order to
qualify for the density bonus or other subsidy.

Section 21.28.100 Fraud prohibited.

A. It shall be unlawful to offer for sale, to offer to purchase, to agree to sell or buy, to
sell or buy, or to assist in the sale or purchase of any condominium, community
apartment or stock cooperative if the creation of such condominium or other form of
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ownership fails to comply with any provision of this chapter or the claimed compliance
was procured by fraud, misrepresentation, threat or payment of sums of money not
authorized by this chapter. Any such transaction is hereby declared to be contrary to
public policy, and null and void.

B. All appraisals under this chapter shall be performed by a qualified appraiser hired
by the City at the applicant’s expense. If the applicant desires to dispute an appraisal,
the City and the applicant shall select another qualified appraiser to determine the
appraisal, with the City and the applicant sharing equally in the cost. However, nothing
in this section precludes the City and the applicant from agreeing based on the sales
prices of comparable properties, in lieu of an appraisal.

Section 21.28.110 Remedies.

A. The City Attorney may bring an action on behalf of the City of Berkeley seeking
injunctive relief to restrain or enjoin any violation of this chapter. In any such action all
relief which may redress violation of this chapter may be awarded including but not
limited to an order to make whole any individuals aggrieved by such violation.

B. Any resident of the City of Berkeley may bring an action seeking injunctive relief
to restrain or enjoin any violation of this chapter, damages and penalties.

C. In any action brought under this section, the court shall award reasonable
attorney's fees to any prevailing plaintiff, including the City, and any consequential
damages to any person, including the City, injured by violation of this ordinance. In
addition, in any such action a civil penalty in the amount of up to ten thousand dollars
for each unit sold or offered for sale in violation of this chapter shall be assessed
against any seller, and against any person who assists a seller, including any real
estate broker, who knowingly violates the provisions of this chapter.

D. The remedies provided by this section shall be in addition to any other remedies
provided by law.

Section 21.28.120 Fees.

The City Council, by resolution, may adopt fees for the administration and
implementation of this chapter.

Section 21.28.200 New residential condominiums.

New residential condominiums shall comply with all applicable requirements and
procedures as set forth in all other chapters of this title (e.g. Chapter 21.16, Tentative
Maps; Chapter 21.20, Final Maps; Chapter 21.24, Parcel Maps), other local ordinances
and the Subdivision Map Act.

Section 21.28.300 New commercial condominiums.

New commercial condominiums shall comply with all applicable requirements
and procedures as set forth in all other chapters of this title (e.g. Chapter 21.16,
Tentative Maps; Chapter 21.20, Final Maps; Chapter 21.24, Parcel Maps), and other
local ordinances and the Subdivision Map Act.

Section 21.28.400 Commercial condominium conversions.

Commercial condominiums shall comply with all applicable requirements and
procedures as set forth in all other chapters of this title (e.g. Chapter 21.16, Tentative
Maps; Chapter 21.20, Final Maps; Chapter 21.24, Parcel Maps), and other local
ordinances and the Subdivision Map Act.
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Section 21.28.500 Application, reports and other required information.

In addition to required tentative or parcel map submittals, a condominium conversion
application and questionnaire shall be submitted by the applicant as required by the
Director of Planning.

Section 21.28.600 Notice of requirements for public hearings.

Notice of any public hearing required by the Subdivision Map Act relative to
condominium conversions shall conform to Section 21.16.045.

Section 3. A copy of this ordinance shall be posted for two days prior to adoption
in the glass case located near the walkway in front of Old City Hall, 2134 Martin Luther
King Jr. Way. Within fifteen days of adoption, copies of this Ordinance shall be filed at
each branch of the Berkeley Public Library and the title shall be published in a
newspaper of general circulation.
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