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Planning and Development Department
Land Use Planning Division

Memorandum
To: Planning Commission
From: Carli Paine, Associate Planner
Date: May 10, 2006
Subject: Creeks Task Force Recommendations; Commissioner-submitted items for
discussion

Please find attached the lists of issues and considerations submitted by Planning Commissioners
to the Planning Commission Secretary for discussion.
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From Harry Pollack

Resolution:

The Planning Commission resolves as follows:

e The Planning Commission thanks the CTF and the many citizens and the consultants who
participated in the process. The Planning Commission recommends that the City Council
carefully consider the CTTF recommendations, with the understanding that the Planning
Commission does not necessarily agree with each of the specific elements of the CTF
recommendations.

e When the CTF recommendations use the word “creek”, it should in each case specify
whether the intent is to refer to “open creeks”, “culverted creeks”, or both.

b

e Regarding Attachments 5 (Environmental Analysis) and 7 (Proposed Mitigations),

a. These are the opinion and suggestion of one member of the CTF and should not be
afforded significant consideration; and

b. These are not to be considered as the CTF or Planning Commission
recommendations as the basis of required findings for use permits or variances.

e Background to this item: When the CTF recommends that a Use Permit is required for a
certain action, it does not always indicate the scope of the findings required to grant the use
permit, and, e.g. whether the use permit should be relatively difficult or relatively easy to
obtain. See, for example, items 9a, 9b and 10b on page 4 of the CTTF recommendations. In
other situations, the CTF does recommend specific findings. See, for example, #6 on page 3
of the CTF Recommendations includes the findings for an expansion of up to 5 feet into the
30-foot threshold area. As drafted, the findings set a very high standard and make such an
expansion very difficult to obtain. Finally, the CTF recommends that a variance rather than
a Use Permit should be required in certain circumstances. Is a variance appropriate in each
situation recommended by the CTEF? The Planning Commission should make a
recommendation to Council regarding these matters. Potential recommendations include:

- The Planning Commission recommends that the Council provide guidance
on the complexity of findings required for each item requiring a Use Permit (such as ability to
increase encroachment into the setback by 5 feet, etc.).

- The Planning Commission recommends that the Council review each
instance where a variance is proposed and provide guidance on whether a variance or a Use
Permit should be required.

- Alternatively, the Planning Commission could make these recommendations
to the Council. For example, does the Planning Commission want a five foot expansion into the
30 foot setback to be difficult, easy or something in between? If we are not yet certain, we
could recommend that the Council consider whether the CTF proposed findings should be
accepted as-is or considered further (with staff assistance) by the Planning Commission and
CTF if it remains active.
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- My opinion is that the above matters need further thought and work and that the

Planning Commission should so advise the Council.

It is the intention of the CTF and the Planning Commission that CEQA is not intended to
be invoked by the proposed "Environmental Analysis". The revised ordinance should be
drafted to ensure that applications for permits under the revised ordinance need not
comply with CEQA.

Section 17.08.060, Construction of walls, drains, bulkheads, etc., should be revised to allow
greater flexibility (and easier findings to allow) construction of hard elements where open
creeks and creek culverts meet.

The Council should consider the issue of allowing existing structures (including both those
near creeks and those not near creeks) damaged or destroyed to be rebuilt without a Use
Permit.

The Council should/should not begin the process of developing a watershed management
plan. [Although such a plan is certainly needed, we should consider this recommendation in
light of other planning priorities.]

The Council should consider whether to allow overhangs of up to five feet into the 30-foot
setback with some type of Use Permit.

The Council should consider further the standard for bridges (CTF Recommendation #11)
and consider whether exceptions should be allowed by variance or some type of Use Permit.
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TO: Carli Paine

FROM: Jordan

RE: Draft Recommendations for Revision to the Creeks

Ordinance **My revisions are in red Helvetica font within parentheses.

1. Creeks are a community asset that should be protected and
enhanced.

2. Creeks are part of an interconnected and integrated water
management system and a holistic analysis is needed.

3. Culverted creeks should be regulated differently than open

creeks. (However, it is acknowledged that they are often connected to and
impact creeks.)

4. Culverts of all types should be removed from the Creek

Ordinance. (4.5 The creek/culvert interface is often an area of special
concern.)

No new culverts should be built.

6. Creek culverts should be treated as storm drains for the
purposes of safety, access and maintenance.

7. Daylighting of culverted creeks on private property should be
entirely voluntary.

8. ( Substantial) Incentives for daylighting creek culverts and
restoration of open creek channels should be established.

9. Daylighting of creeks on public property is a priority. The City
should identify its own properties that have potential for
daylighting. Land that is privately held, by either a private party
or a non-publicly owned institution should not be part of the
identification program.

10. Financial costs associated with creek restoration, repair and

maintenance of creek culverts, repair and maintenance of storm

drains and overall watershed management and other watershed
related 1ssues will require outside funding sources. Acquisition

of outside funds should be a priority for the City. (I very much
agree with #10.)

I1. Property owners identified as being within 30 feet of the
midline of a creek should have the right to rebuild after damage

d
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or loss, by right, with a Zoning Certificate, as long as the new
structure is within the footprint and height and bulk of the
original structure. Any changes to the original envelope would
require an Administrative Use Permit or Use Permit depending

on the extent of the changes. (11.5 If opportunity exists, property
owners will be encouraged to rebuild on a voluntary basis on a smaller
footprint and/or further from the creek with no reduction in square footage. As
further incentive, the City will provide such property owners with an expedited
Administrative Use Permit process.)

12. Any repairs to existing structures within the 30 ft. setback of
an open creek , should be subject to standards set by the
Building Department, as long as no square footage is being
added .

13.  On vacant lots, structures should not be allowed to be
developed within 30 feet from the centerline of an open creek.

14. Unroofed structures, including decks should be allowed
within 10 feet of an open creek.

15. Best Management Practices guidelines should be followed
when selecting paving (and deck) materials used close to creeks.

16. If a bridge is needed for egress from a residence, rebuilding it
by right is allowed subject to Building Code regulations.

17. The new construction of fences, play structures and other
similar structures should follow Best Management Practices
guidelines for construction.

18. Legally non-conforming structures, such as decks, bridges,
and paving may be repaired and maintained without further
review under the Creeks Ordinance.

19. (A database of property owners abutting creeks and major culverts should
be established so that the City is able to foster and maintain positive lines of
communication with property owners in the areas of education and creek
stewardship. Special effort should be made by the City to highlight the
opportunities (funding, grants, Best Management Practices, plants, classes,
etc.) available to homeowners to improve their property while also enhancing
the watershed environment.)
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From Jim Samuels

Carli,
Thanks for the reminder. These are some comments/thoughts on the CTF Recommendations:

1. Setbacks: Although there is general agreement on the 30’ setback, it should be noted that
some cities that were studied define setbacks on a case by case basis taking into account depth
and width of channel, steepness and composition of banks, etc. Although this method obviously
puts a bigger burden on staff, it would seem to have considerable merit.

2. Culverts: Many large downtown Berkeley multistory buildings (eg. all three YMCA
buildings dating back to 1910) are built on top of creek culverts; this is foremost an engineering
question best left to Public Works. None of the nine communities studied include culverts in
their creek ordinances. Further, as daylighting of existing creek culverts on private property is to
be strictly voluntary, the purpose and value of identifying "opportunity sites" for

daylighting culverts on private property would be questionable.

3. Vacant lots with creeks: One could view that requiring a variance to the Creek Ordinance in
order to build on these lots effectively takes away an owner's ability to use his land.
Consideration might be given to reducing the requirements for building on these lots to a use
permit level.

4. Rebuilding after a 50% loss: A Use Permit is required in these cases. To satisfy the
requirements of a Use Permit, an owner will be faced with zoning restrictions (yard setbacks,
etc.) as well as Creek Ordinance restrictions (30' to creek centerline, etc.). The Use Permit
process for rebuilding homes in these cases may prove to be a formidable task.

5. Rebuilding decks in the setback zone: Although not formerly in the Creek Ordinance, new
proposed requirements for rebuilding existing decks from zero to 10" from the centerline of a
creek include obtaining an Administrative Use Permit and providing an Environmental
Analysis of potential impacts. As defined in Attachment 5 to the CTF Recommendations, such
an analysis would place a considerable financial burden on a homeowner to hire the
environmental consultants required to provide this.

6. Vertical Expansions of existing nonconforming structures and expansions 5' into the 30'
setback: New proposed requirements include an AUP for the latter and an Environmental
Analysis for both. Further, Mitigations are to be considered for these constructions. As defined
in Attachment 7 to the CTF Recommendations, Mitigations would impose a

considerable financial burden on a homeowner.
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From Gene Poschman

Suggested list for the Planning Commission to comment on in its report to the City Council on
the Creeks Task Force Report

I: Rebuilding after disaster

Rebuilding after disaster ought to be by-right and not subject to the ZAB use permit process if
there is evidence based on plans, photos, and other confirming evidence of the configuration of
the previously existing structure, including footprint, heights and the envelope, that the proposed
structure is the same. This does not apply to the interior of the structure. Updates in building
code aspects would be required.

The present wording of the CTF report would require the project to go before ZAB for a use
permit or for use permits and while Statement 11 states that “rebuilding after any loss is
permissible to the same configuration and footprint as the original structure” this is not-by-right
rebuilding but clearly subject (under No. 7 “Regulating Existing Roofed Structures along Open
Creeks) to “all other Zoning regulations, including the requirement for a Use permit if more than
50% of the structure (dwelling unit) is replaced.” Use permits can take months to make it on to
the ZAB agenda. Use permits are subject to appeal to the Council. Further there is the very
unclear stipulation in 7.b. That Mitigations should be considered for rebuilding within the 30-
foot structure.” What kinds of mitigations? Considered by whom? Clearly, the point is that this
issue is either unclear or should be changed.

I1I. The definition of ‘“open creek”

The centerpiece of any creek ordinance ought to be a fully satisfactory definition of open creek.
The definition of “open creek™ given on page 2 of the “Final Recommendations” is inadequate
and ambiguous.
]—“permanent or natural” The permanent must be “unnatural.” What is meant by a permanent
unnatural source?
2—*‘either intermittently or continuously” How intermittently? For a week? A month?
3—*“continuous swale or depression” Swale is defined in the June 29, 2005 document signed by
Cardinaux and Marks as “sloping 10 percent and running continuously for more than 328 feet”
but depression is not defined. It should either be defined or have stated that it means the same
things as swale.
4—*“a channel” In the first sentence it is a “defined channel” but here it is simply a channel”
S5—*swale” Above it was a continuous swale—here is only “swale.” Is there a difference?
6—“A depression that carries water only during or immediately following rainfall is not a
creek.” Again how does a depression differ from a swale or a continuous depression. What is
meant by “immediately”? Is this the meaning of “intermittently in sentence one?
7—*“The City of Berkeley may maintain maps”

There are two rather different approaches to defining “open creeks”, one is by definition,
and the other is by maps. They are not mutually exclusive but obviously the key issue is how is
the Berkeley property owner to definitively know the situation of his property? If not on the
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map, there is still the very real possibility of the property being defined as on a creek by someone
by definition. By whom? And with what review?

III.-- “Creek Culverts”

The location of the “creek culvert” ordinance section whether in the “Creek Ordinance”
or separately may be symbolic but there are many homes affected by culverts and the meaning of
being on or close to a culvert and the policy of simply handing all the issues whatever they may
be to the Department of Public Works is hardly reassuring without careful review of the issues.

Further, on setbacks from culverts, the parenthetical note that “for information purposes
only, this generally mans that structure foundations must be set back from the edge of the culvert
a distance equal to the depth of the culvert measured to the bottom of the culvert” should simply
be removed. It has been described to the Planning Commission as only a “rule of thumb” which
seems not to be followed.

IV-- The Administrating of the Ordinance

The administration of the Creeks/Culvert ordinance is probably the most important aspect
of the successful functioning of Creeks/Culvert policy in Berkeley. The City’s notification of
affected property owners of approved changes and proposed further changes is an important step.
Other than this aspect, the Report of the CTF really does not deal with major concerns of the
citizens such as having, for any reason, an inspection to verify placement or removal on the
affected list, fees for such an inspection, if any and several other aspects. The inter-departmental
joint agreement between Public Works and Planning of June 29, 2005 seems to cover only one
issue, how to treat an application for new construction and its relationship to a “creek
identification fee.”



